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FOREWORD 


THE Book of Job tells us that “man is born to trouble, as the 
sparks fly upwards”. Of this inevitable lot, no explanations are 
given; but, among the fundamental causes, we must reckon the 
fact that, just as the sparks fly upward, so also are men born to 
differ. Unlike in their constitutions, physical and mental, and 
persistently inconsistent in thought and in action; often gov- 
erned by impulse rather than by reason, the struggle for ex- 
istence and for mastery, whether individually or in the mass, 
impels them to differ rather than to agree. But disagreement, 
whether it merely walks out or locks out, or marches with 
banners, or defiantly sits down, tends to occasion conflict; and 
conflict tends to result in war, public or private, with all its 
destructive and wasteful consequences. Hence it is that one of 
the great quests of humanity through all recorded history has 
been for methods of accord by which men may be enabled to live 
and to prosper. 

For the reason that we have no definite knowledge of the 
“original form” of human society, there is no basis on which 
we may confidently affirm what was the original method of arriv- 
ing at the settlement of differences. But, among the methods of 
which we have certain knowledge, one of the earliest is that of 
arbitration, in the sense of the settlement of disputes between 
parties by judges of their own choice. This is, indeed, a natural 
and instinctive process. We are told that in republican Rome 
the magistrates for the trial of specific issues were chosen from 
a panel of laymen generally composed of the more substantial 
citizens of the community, but that under the empire, after the 
law had become more highly developed, a jurist was selected as 
chairman of the court, and the modern type of tribunal appeared. 
This, too, was a natural development. As industries and occupa- 
tions become diversified, and society grows more complex, regu- 
lations are multiplied and formal procedures tend to supplant 
informal procedures. Human society, however, is always in a 
state of flux, with a tendency to go to extremes. When existing 
regulations become irksome, we hear the cry for “ reform”; and 
movements for reform are characterized by the propensity to 

115 








116 The Arbitration Journal 





treat that which it is sought to correct as not only defective but 
also positively wrong, and therefore to be done away with alto- 
gether. To this fundamental error, which often makes supposed 
reforms destructive rather than constructive, we owe much of 
the tendency of human institutions to degenerate. 

Of the administration of justice the prime requisites are com- 
prehensiveness, expedition and finality; and its methods should, 
as far as possible, be simple, direct and inexpensive. For the 
attainment of these ends arbitration offers every opportunity 
and every facility. I once knew two brothers who, after spend- 
ing their years and fortunes in litigation, agreed to submit all 
their differences to three leading citizens of the community; and 
this board, after hearing the evidence and the arguments, decided 
that neither owed the other anything. This decision, which the 
litigants accepted, was hailed as just. While such a result may 
not always be reached, it is the goal towards which our efforts 
should be directed. 

Because arbitration is informal and undramatic, and its records 
do not accumulate in the libraries, there is little conception of the 
vast and vital contribution it has made to the public welfare. 
This is so even in the international sphere, in which govern- 
ments debate the issues of peace and war; and yet, prior to the 
publication of my History and Digest of International Arbitra- 
tions, in 1898, the decisions of international boards of arbitra- 
tion were rarely mentioned among the sources of international 
law, solely because, being practically inaccessible, they were 
unknown. Having had occasion, in 1907, to compute the time 
during which arbitral tribunals, to which the United States was 
a party, had sat, I found that the aggregate was 125 years, or 
seven more than the existence of the United States under the 
Constitution; the excess being due to the fact that two or more 
tribunals sat at the same time. Though unacclaimed, they had 
brought “ peace, with honor”. So do our arbitral boards that 
determine mercantile disputes. Performing, as they do, an 
essential social service by a natural and instinctive process, im- 
memorial in its origin and continuously beneficent in its opera- 
tion, they deserve our unstinted support. Therefore do I say: 
God speed the work of the American Arbitration Association! 

JOHN BASSETT MOORE. 
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THE OLDEST AMERICAN TRIBUNAL 


BY 
CHARLES T. GWYNNE 
Executive Vice President, Chamber of Commerce of the State of New York 


ONE hundred and sixty-nine years ago, on May 3, 1768, the New 
York Chamber of Commerce adopted the following resolution: 
“ Resolved and ordered—That the following gentlemen are ap- 
pointed a Committee, untill the first Tuesday in June next, for 
adjusting any difference between parties agreeing to leave such 
disputes to this Chamber, and that they do attend on every Tues- 
day, or oftener, if business require, at such places as they may 
agree upon, giving notice thereof to the President.” 

So far as we know this is the first Committee ever to be ap- 
pointed, certainly in this country, for the settlement of com- 
mercial disputes outside of the courts. We have been unable to 
find any record of the circumstances which led to the decision 
of the Chamber to form such a Committee, except that “‘ adjust- 
ing disputes relative to trade and navigation” is given as one of 
the purposes for which the Chamber was founded. 

Since 1768 the Chamber has continuously, except for a short 
time at the beginning of this century, maintained some form of 
arbitration procedure. The history of the Chamber’s work divides 
itself into three periods—the first, under a Committee appointed 
monthly, or after 1822 elected annually, to consider cases brought 
to it; the second, under the Court of Arbitration created by State 
Legislation in 1874; and the third, under the present system of 
the Standing Committee of Arbitration, whose Chairman since 
1911 has been Mr. Charles L. Bernheimer. 

From the very date of its organization the Committee was used 
frequently and in the main gave satisfaction. Its services, it is 
interesting to note, were not then, nor have they ever been, 
limited to members of the Chamber. At first no regular record 
of cases was kept by the Committee, but we find brief reports of 
some cases included in the proceedings of the meetings of the 
Chamber. From 1779 to 1792 cases were recorded in a volume 
which is still extant and from which it is possible to judge the 
work of the Committee for these early years. 
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The Port of New York, even in 1768, was active as a shipping 
center and her leading merchants traded in many ports of the 
world. Most of the disputes presented to the Chamber’s Com- 
mittee were differences over ships and many of them applied to 
the terms of employment of masters and men. During the period 
of the Revolutionary War a number of cases were submitted by 
the police authorities. Search does not reveal why this should 
have been done; it may be that regular routine had been disrupted 
by war conditions. 

While cases involving shipping problems are interesting from 
many points of view, there is little parallel with present day con- 
troversies. Interspersed with these, however, are partnership 
and merchandise disputes, such as still occur. Others are amusing 
because of their triviality and difference. An illustration of the 
latter is one dated October 30, 1779—John Mott loaned his mare 
to Peter A. Allair “to go in a chair to Kingsbridge. The mare 
could not perform and was left by Captain Allair on the way 
under the care of a soldier which mare on his return was not to 
be found ”. The Chamber’s Committee found that Captain Allair 
must pay the owner 10 pounds for the mare and that “ one pound 
should be allowed for the service of the mare”. Changed condi- 
tions of living and doing business may have changed the type 
of cases which come to arbitration, but at least one factor has 
remained constant. In 1782 the Committee reported that arbitra- 
tion could not be completed in several cases because either one 
or both parties to the dispute failed to attend. 

The results of settling disputes under the auspices of the Cham- 
ber’s Committee were found to be so satisfactory that in 1839 a 
movement was begun within the Chamber to establish, by legisla- 
tive enactment, a Court or Tribunal which should have power to 
determine all litigation between merchants. After much serious 
debate the proposed plan failed of adoption and the old Com- 
mittee system continued. Again in 1851 the subject was brought 
before the Chamber, the draft of a proposed bill submitted and 
discussed at several meetings, and once again the matter was 
tabled. There was evidently, however, strong feeling that there 
should be official recognition of the Chamber’s arbitration work. 
Failure to establish the Court did not prevent that recognition. 
In 1861, under the leadership of James de Peyster Ogden, the 
State Legislature passed a law which made the decisions of the 
Chamber’s Committee binding and established them as basis for 
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judgment in a Court of Record. This law was used frequently 
and was in the main satisfactory, in fact the most satisfactory 
plan yet tried, but the desire for a Court of Arbitration was never 
wholly submerged. 

In 1873, agitation was again resumed and resulted in the 
creation, in 1874, by the State Legislature of a “‘ Court of Arbi- 
tration for the arbitration of mercantile disputes in the Port of 
New York”. Judge Enoch L. Fancher, Official Arbitrator, and 
George Wilson, Clerk, were appointed by the Governor under this 
law. The plan was eminently successful but was open to several 
serious criticisms which, in the end, caused it to be abandoned. 
In the first place, its financial support was to have come from the 
Legislature, which after 1878 refused to make any appropriation ; 
secondly, decisions were arrived at with increasing formality and 
even reached the dignity of a court of justice; third, it gave 
merchants a special court which was regarded as being favorable 
to a special class, and met with considerable unpopularity from 
the rest of the community. 

As a result of these weaknesses the Court gradually ceased to 
function and after the death of Judge Fancher in 1900 no official 
arbitrator was appointed to fill his place. Until 1911 no system of 
arbitration was in operation under the Chamber’s auspices. Then, 
with Charles L. Bernheimer as Chairman, a Special Committee 
was appointed to study the question of reviving the old system 
or of establishing a new one. This Committee drew up the plans 
under which the Chamber now conducts arbitration. It was 
developed on the fundamental principles of all arbitration—abso- 
lute fairness, economy of time and money, minimum of trouble 
to all concerned. The system thus developed is too familiar to 
need detailed description. It has met with most gratifying re- 
sults. While a large number of formal arbitrations are held, 
the vast majority. of cases coming before the Chamber are settled 
before formal arbitration is called. This is due to the careful 
and painstaking work done by the Chairman and members of the 
Chamber’s Committee in bringing the parties together to learn 
the facts before proceeding to arbitration. 

The Chamber still conducts arbitration when cases are pre- 
sented to it, but since the arbitration work is only one of its many 
activities and since the Committee cannot serve the increasingly 
large number of people who desire arbitration, it welcomed, in 
1926, the formation of the American Arbitration Association. 
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This association has widened the scope and field of commercial 
arbitration so that the geographical and membership limitations, 
which were necessarily imposed by other organizations maintain- 
ing arbitration facilities, have been eliminated. 

The fact remains, however, that the New York Chamber of 
Commerce rightly lays claim to credit for having developed arbi- 
tration to its present state of efficiency. Under its auspices com- 
mercial arbitration was originally established; under its leader- 
ship legislation was passed which gave arbitration awards a legal 
status; by methods of trial and error within its own experiences 
the present universally adopted methods were evolved; and under 
the able leadership of the Chairman of its Committee on Arbitra- 
tion, Mr. C. L. Bernheimer, federal and New York State laws 
have been passed which make arbitration clauses in contracts 
enforceable and irrevocable. 

Upon this foundation work of the Chamber the movement has 
grown until it has fulfilled the prophecy of the Hon. Vernon M. 
Davis, Justice of the Supreme Court of New York, when he said 
at a meeting of the Chamber in 1911—‘‘ We can imagine (it) 
being extended throughout the length and breadth of this land. 
. . . It will bring into business life more charity and less harsh- 
ness, more humanity, and may develop a strong sentiment in 
favor of a higher form of arbitration, the arbitration of disputes 
between nations.” 





EARLY AMERICAN ARBITRATIONS IN CONNECTICUT 


In 1651, Mr. Goodanhouse declared that he had suffered much 
loss in his cattle through William Wooden’s (his farmer’s) 
neglect in not providing sufficient hay, but selling it away and 
starving the cattle. The Court desired to see the covenant be- 
tween landlord and tenant and, upon its being read, it appeared 
that Wooden had no authority to sell the hay. The Court recom- 
mended arbitration. William Wooden chose William Bradley 
and Mr. Goodanhouse chose Mr. Cooper and gave them power in 
case they could not agree to choose an umpire and they promised 
before the Court to abide by the award. 

In 1663, Connecticut and Rhode Island arbitrated a boundary 
dispute naming five arbitrators, any three of whom were em- 
powered to make a decision. 

In 1667, differences arose between New Haven and Milford, 
over their boundary, and three men were appointed by the Court 
to present their findings to the General Assembly. 

















THE EDUCATIONAL POLICY OF THE AMERICAN 
ARBITRATION ASSOCIATION 


BY 
FELIX M. WARBURG 
Chairman of the Board, American Arbitration Association 


ARBITRATION practice is more ancient than Americans suppose. 
The famous award, which was delivered on Mt. Ida by the Royal 
Shepherd, Paris, on the competing claims of Juno, Pallas and 
Venus for the prize of beauty takes us back into the realm of 
fables ; for was not Paris made the sole arbitrator and the decision 
final? In the twelfth century B. C. it was used by the Chinese; 
among the early traders of Marco Polo’s day it settled controver- 
sies among members of caravans; and when written laws and 
courts appeared, it was recognized as an established method of 
settlement. 

In ancient times, it seems, good faith and public opinion were 
enough to make men honor their obligations to arbitrate and to 
accept the decision. But as courts developed and commerce ex- 
panded and the written contract came to govern commercial so- 
ciety, merchants did not know each other nor reside in the same 
town and arbitral obligations were frequently evaded. Naturally, 
men turned to the courts and to the law for help. They sought its 
aid in making the agreement legally enforceable so, when good 
faith failed, the court would compel performance. 

As a result of frequent appeals for legal aid, the courts handed 
down decisions which in time came to be the common law of arbi- 
tration and upon its principles statutes in this country were later 
founded. While these decisions left the parties and arbitrators 
free to decide the issue, they did not leave them free as to the 
procedure to be followed in order to obtain legal aid. In this way 
it happened that for many centuries arbitral literature concerned 
these decisions and laws and instruction was largely legal. 

This literature and education had, however, this peculiarity: 
Arbitration is the only subject I know of where only the story of 
its failure has been written during the centuries of its existence; 
for an arbitration is a failure whenever a party refuses to observe 
his agreement to arbitrate or evades the award, and the other 
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party has to ask the court to help him obtain justice. Many of 
these court decisions have come down to us in reports and treatises 
couched in legal terms and have been the only records of arbitra- 
tion through the centuries. This is depressing reading for men 
seeking to escape controversy and litigation. To find a comparable 
record in the hundred to one cases where arbitration succeeds, 
without the aid of the courts, is an impossibility. As for the his- 
tory or philosophy of arbitration, none has been written and its 
current history is very meager. 

A simple test reveals how fragmentary is general information. 
Ask the average business man what he knows about arbitration 
and he usually replies that it is some kind of compromise follow- 
ing a bargaining; ask him how it works, and he thinks the other 
fellow will get all the breaks with a biased arbitrator; ask him to 
use it and he retreats behind his lawyer. This happens in the 
face of the fact that the commerce of the world is run by written 
contracts, every one of which carries the seeds of controversy 
that spring into life the instant a misunderstanding arises. 

It has remained for the twentieth century to discover this need 
for education and to organize the data in some comprehensive sys- 
tem for making it available. That the need existed was made 
immediately obvious when the American Arbitration Association 
was founded in 1926. Business men asked about arbitration for 
use at home and in their foreign trade; professors wished to 
instruct students; enthusiasts wanted to make speeches; lawyers 
offered to experiment; the general public wanted information; 
men in controversy wanted to know how to arbitrate. We found 
there was no organized knowledge that could be supplied to them 
and no central agency to which they could appeal. 

The American Arbitration Association undertook to supply 
these needs, at first without much thought of setting up an edu- 
cational policy. It was soon apparent, however, that the first task 
was to assemble and organize and put into simple form the infor- 
mation that was in demand. It first efforts are to be found in its 
pamphlets on Learn to Arbitrate, How to Arbitrate, Warning on 
Arbitration Clauses and Warning on Submissions—simple efforts 
to correct bad practices that were defeating arbitration. 

Its next step was to amplify existing information and create 
new knowledge where none existed. This required considerable 
research in the way of state surveys and special studies which 
have found their way into publications and an educational service. 
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Almost coincident with this adventure in education came the 
necessity for implementing the arbitration laws. Built up piece- 
meal by court decisions, most of these laws left gaps in the pro- 
cedure which had to be filled in by supplemental rules, to make 
them really effective. Thus it came about that the Association 
set up model rules of procedure and began in the United States 
the movement toward its unification. How much this was needed 
is seen by the fact that more than a hundred organizations used 
different methods, in varying forms of perfection, and awards 
were being constantly thrown out of court because they either 
did not conform to, or failed to implement, the law. The Associa- 
tion found, for example, that the prevailing legal authority on 
arbitration and awards was Morse, the latest edition of whose 
work was 1872. This situation was corrected in 1930 by Pro- 
fessor Sturges’ book on Commercial Arbitrations and Awards, 
which is now the standard authority. 

Since it is true that one failure, well-advertised, will negative 
tons of well-meaning literature and ridicule the best of speeches, 
it became of the utmost importance to reduce the casualties of 
arbitration, chief among them being frequent resort to the courts 
and the annulment of awards. To accomplish this tribunals were 
established where the correct procedure was used and taught, and 
to which ideas and data could be sent for examination and testing. 
Scarcely a day now passes that some new problem or question is 
not submitted for an opinion or analysis. In these tribunals much 
has been learned about arbitration and has been imparted to the 
parties and arbitrators, who thus become its intelligent advocates. 

Briefly, as it has come out of the day’s work, the educational 
policy of the Association now proceeds along these main lines: 
to assemble and supply information for immediate purposes; to 
furnish tribunals for the actual settlement of cases and as a 
laboratory for experiment; to create and organize new knowledge 
through research; to implement arbitration laws in the form of 
standards; to hold meetings and conferences or send speakers to 
other conferences or meetings for public discussion; and to pro- 
mote the adoption of modern arbitration laws. 

Putting these policies into effect has necessitated the mainte- 
nance of a central information service; it has led to the establish- 
ment of a national system of tribunals; ' and, through collabora- 


1 See Vol. 1, No. 1, p. 6, for description of the National System of the 
American Arbitration Association by Floyd B. Odlum. 
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tion with the Pan American Union, to a system of inter-American 
tribunals. In the creation of a literature, the Association has been 
fairly successful by reason of very generous contributions to its 
research funds.? In the coordination of educational efforts of 
existing agencies, the Association has made headway, for many 
hundreds of trade associations, educational agencies and bar asso- 
ciations now collaborate in its work. In its tribunals and through 
the approximately ten thousand cases of all kinds submitted to 
them, it has dealt with almost every controversial problem and 
there now come to these tribunals inquiries from all over the 
world. 

In the promotion of modern arbitration laws, the progress has 
been slow. This is due to the fact that in 1926, when the Associa- 
tion was founded, most of the states had statutes based on the 
English common law, which England itself had corrected in 1885 
by a modern statute. To educate these state legislatures through 
the state agencies is in itself a task of magnitude. Nevertheless 
in 1926, a Federal Arbitration Law came into effect and 13 states 
have adopted modern laws up to this time.* 

In accomplishing even this beginning of our educational work, 
I may point out that some of the highest hurdles have been taken. 
These may be illustrated by some examples. 

Since law and courts were established, judges and lawyers have 
opposed arbitration in the belief of the one that it “ ousted their 
jurisdiction ” and of the other that it took away their bread and 
butter. With the opening of tribunals to the practice of arbitra- 
tion by lawyers and through the cooperation of lawyers them- 
selves, this prejudice is disappearing. 

Another hurdle has been the American’s fondness for lawsuits, 
with himself cast for the hero in a spectacular fight. To entice 
him into a peaceful settlement, in the friendly atmosphere of an 
arbitral tribunal, is to change a traditional and temperamental 
attitude. 

But equal among all obstacles have been the barnacles of com- 
promise that have impeded the progress of arbitration. For cen- 
turies these have been accumulating so fast that the average man 
believes that arbitration is compromise and, therefore, he is 


? For list of publications see 3d cover page. 
8 Arizona, California, Connecticut, Louisiana, Massachusetts, New Hamp- 


shire, New Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode Island 
and Wisconsin. 
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against it on the ground that he is through with negotiations and 
wants his rights determined. Relentlessly, in its tribunals, in its 
rules, in its publications, the Association practices and preaches 
arbitration, as distinct from compromise; and insists that awards 
be based on the evidence submitted. But the fact that mediation 
is popularly called arbitration and that some organizations com- 
bine compromise with arbitration in their procedures, makes the 
educational task of the Association laboriously slow. 

In one important field of education, of which the Association is 
fully aware, not much progress has been made, nor could have 
been made without instruments of knowledge. This is the field 
of teaching the principles of pacific settlement and their practical 
application, particularly in established institutions of learning. 
The Association’s recent attempt to furnish lecturers to high 
school assemblies in New York City was highly successful; but 
it has felt that without some plan for the organization of such 
teaching, its stimulation should be held in abeyance. It is, how- 
ever, within the educational policy of the Association as a future 
undertaking. 

It is also within its educational policy to expand knowledge 
and standards beyond the United States. In its collaboration with 
the Pan American Union, in establishing the Inter-American 
Commercial Arbitration Commission and its system of tribunals, 
the first step has been taken. In THE ARBITRATION JOURNAL, 
which appears for the first time this year, a second step has 
been taken. In its negotiations with foreign law and commerce 
associations to unify international procedure, a third step is being 
taken—all tending to build that science of arbitration, indepen- 
dent of the judiciary, except as to a framework of legal procedure, 
which Sir Josiah Stamp envisioned in a memorable address in 
1929 before the London Institute of Arbitrators.‘ 





ABRAHAM LINCOLN ON LAWYERS AS PEACEMAKERS 


“ Discourage litigation. Persuade your neighbors to com- 
promise whenever you can. Point out to them how the nominal 
winner is often a real loser—in fees, expenses and waste of 
time. As a peacemaker, the lawyer has a superior opportunity 
of being a good man.” 





* Reported in the February (1929) issue of The Journal of the Institute 
of Arbitrators. 








UMPIRES OR ARBITRATORS? 


A EUROPEAN VIEWPOINT 


BY 
Dr. ROBERT MARX 


Former Agent of German Government to Mixed Arbitral Courts in Paris 


THE QUESTION, as raised in the title, may be interpreted in two 
ways. It may, if the word “ umpire” be taken as signifying the 
president of an arbitral body, be used to differentiate between 
the latter and the sole arbitrator; it may also, if the word “ um- 
pire” is interpreted in its strictly legal sense, be used to differen- 
tiate between the umpire—in French law, the “ tiers arbitre”’, 
in German law the “ Obmann” and the arbitrator—“ troisiéme 
arbitre”’ or “ dritter Schiedsrichter ’’—who presides at the dis- 
cussions with a vote equal to that of the other arbitrators, whereas 
the umpire, “tiers arbitre” or “ Obmann”’, has a casting vote 
in the event of the other arbitrators being unable to reach an 
agreement. 

In neither of the cases would I wish to advance a formal con- 
clusion and state that either of these systems presents such ad- 
vantages as to recommend its indiscriminate adoption in arbitra- 
tion law or even in the statutes of arbitration organizations to the 
exclusion of the other. 

Such a solution should be rejected, if only for the reason that 
it is contrary to the great principle which underlies all arbitration 
regulations, namely, that arbitration should be governed by the 
will of the parties, a principle which constitutes the essential 
difference between arbitration and ordinary legal proceedings. 

But there is another reason of an eminently practical order 
for not taking an immediate and unconsidered decision in favor 
of the one or the other of these solutions. It is to be found in the 
diversity of the questions which are submitted for arbitration. 
In the United States and in Great Britain, the system of the sole 
arbitrator is, I think very rightly, preferred in the majority of 
cases. This preference, moreover, reflects the opinion of the Court 
of Arbitration of the International Chamber of Commerce. (See 
article 12, of the Chamber’s Rules of Conciliation and Arbitra- 
tion.) But there are complicated and important affairs in which 
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the offices of a body of arbitrators would appear to be indicated, 
even if two arbitrators appointed by the parties defend, as is 
humanly comprehensible, the arguments of those by whom they 
are nominated in such a way as virtually to place the onus of 
decision on the umpire or third arbitrator. 

The task of the president of the arbitral court is, as a matter 
of fact, greatly facilitated, especially in complicated cases, by the 
opinions submitted by the other arbitrators. It is this principle 
which was adopted by the Mixed Arbitral Courts set up under 
the Treaty of Versailles and, in particular, by the Mixed Claims 
Commission, which was composed of an American Commissioner, 
a German Commissioner and an American Umpire whose abso- 
lute impartiality was a guarantee for the proper functioning of 
this court.* 

Another important case, in which the constitution of an arbitral 
court was attended with the greatest success, was that of the 
arbitration of a question between Germany and Portugal con- 
cerning war damages, in regard to which Portugal claimed com- 
pensation for its nationals from the German Government. In this 
case the two Governments had, in the first place, appointed a 
single Swiss arbitrator, but the latter, in view of the enormous 
sums (more than three billion gold marks) and the complicated 
questions of public and private international law involved, had 
himself applied for the appointment of two additional arbitra- 
tors—also of Swiss nationality—proposed by him and accepted 
by the Governments concerned. The writer, who was privileged 
to plead for the German Government, cannot but testify for the 
perfect functioning of this court, which, thanks to the high com- 
petence and objectivity of its three arbitrators, was able to settle 
the numerous questions submitted in a way which would have 
exceeded the powers of a sole arbitrator. 

The examples quoted refer, it is true, to exceptional and par- 
ticularly important cases. But why deter parties from exceptional 
recourse to a body of arbitrators if they consider that it is in 
their interest to entrust such a body with the settlement of their 
dispute? Parties which voluntarily select arbitration for the 
settlement of their disputes, in preference to ordinary legal pro- 
ceedings, surely have sufficient common sense to incur the higher 


1See Kiesselbach, “ Probleme und Entscheidungen der deutsch-ameri- 
kanischen Schadenskommission ”, preface page 10. 
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expenses of a whole body of arbitrators only in cases in which 
they have reason to believe that such a court will, in view of 
special considerations, function more satisfactorily than a single 
arbitrator. On similar grounds, it would seem useless and un- 
suitable to limit by legal provision the number of members of an 
arbitral court, since parties will most certainly not appoint more 
arbitrators than they consider absolutely necessary. 

As regards the duties of the third arbitrator in a court com- 
posed of three arbitrators, the practical difference between the 
umpire and the third arbitrator is so insignificant that, in this 
respect also, apart from the principle of the freedom of the 
parties to make the arrangements they consider necessary, any 
legal intervention attacking the same principle would appear not 
only inexpedient but superfluous. As already emerges from what 
has been said above, the third arbitrator, who conducts the de- 
bates, but whose réle is in theory equal to that of the others, 
retains, in fact, a predominant position even in the debate itself. 
His situation is virtually the same as that of the umpire, espe- 
cially in countries like France, where the tiers arbitre has to ad- 
here to an opinion expressed by one of the other arbitrators and is 
not entitled to make an award based on an opinion different from 
those of the others. In considering the problem “ umpire or third 
arbitrator ” from this angle, we may fall back upon Shakespeare’s 
“What’s in a name?” And if we may be permitted to pursue a 
poetical comparison into the prosaic and unpoetical domain of 
arbitration, we may say that the president of the arbitral court— 
“by any name” we give him, whether it be umpire or third 
arbitrator—and provided he is the right man in the right place, 
will always make his award in tactful collaboration with his 
colleagues and to the best interest of the parties. 


AN AMERICAN VIEWPOINT 
BY 
C. FRANK CRAWFORD 


Chairman, Board of Commercial Arbitration of The Federation of Graphic 
Arts and Allied Industries of New York City 


TWENTY-FIVE years of observation of the workings of commercial 
arbitration and active participation in arbitration practice have 
led me to the conviction that the generally, and often casually, 
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accepted idea of arbitration has done more to retard its broader 
adoption than all other causes combined. 

The confusion existing in the American mind between umpires 
and arbitrators offers an illustration. The umpire is a person 
ordinarily chosen to decide between two arbitrators, each ap- 
pointed by a party, and is indicative of the old procedure where 
arbitrators were accepted as advocates of the parties. Under 
modern procedure, what is sought is that every arbitrator shall 
be a judicial officer, free from prejudice or party interest. 

One of the strongest and most admirably stated opinions on 
this particular point was made in 1925 by Judge Pound of the 
Court of Appeals of the State of New York, in the Matter of 
American Eagle Fire Insurance Co. et al v. New Jersey Insurance 
Co., quoted in Mr. Cohen’s article in this issue.’ 

Since, generally speaking, the evils and inherent dangers, as 
pointed out by Judge Pound, arise from a system whereunder 
each party appoints an advocate who in turn select an umpire, 
it would follow that these dangers can be overcome by the now 
approved method of the selection in the first instance of wholly 
impartial and unbiased arbitrators by the parties. 

While the New York Arbitration Law still permits the appoint- 
ment of an umpire, it prohibits the old method whereby the um- 
pire was called upon only in cases where two arbitrators failed 
to agree, by a provision that “ an additional arbitrator or umpire 
must sit with the original arbitrators upon the hearing. If testi- 
mony has been taken before his selection or appointment, the 
matter must be re-heard unless a re-hearing is waived in the sub- 
mission or by the subsequent written consent of the parties or 
their attorneys”. Where parties have followed the umpirage 
system and presented their evidence only to the two arbitrators 
appointed by them, under the New York Law it would be neces- 
sary to have a complete re-hearing of the matter after the ap- 
pointment of the umpire, in order to comply with this statutory 
provision. As an alternative, the parties must go to the con- 
siderable expense of having a complete stenographic record made 
of the original proceedings in order to permit the third arbitrator 
to review the testimony already taken. 

A disinterested or impartial arbitrator by no means implies a 
lack of knowledge or technical competence in the particular field 


1 See p. 189. 
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in which the controversy may have arisen. Indeed it has been 
sought unsuccessfuily to disqualify experts on the theory that to 
be engaged in the business which one party represented was a 
ground for bias. In the Matter of Newburger, Henderson & Loeb 
v. Rose, in which it was sought to vacate an award in a case in- 
volving a stockbroker and his customer on the ground that one 
of the arbitrators was also a broker, the Appellate Division of the 
Supreme Court of the State of New York in 1930 said: 


There is no merit in the objection that one of the arbitrators was not 
qualified to act because he was engaged in a business similar to that of 
the petitioners. Knowledge of a business and the methods used therein 
may be of great value in reaching a just result because of the ability 
of an arbitrator to apply such knowledge to the facts. To hold that 
because of such knowledge one is disqualified to act as an arbitrator 
would bring about a very unjust result. There may be occasions when 
it is necessary to secure arbitrators with knowledge of the particular 
business out of which the transaction has arisen and which is the subject 
of the arbitration. Such arbitrators may be much better equipped than 
those who know nothing about the subject matter of the arbitration; 

. when, as here, it is shown that a knowledge of the business has in 
no respect improperly influenced the decision of the arbitrators and the 
arbitration has been fair and just, the award should be confirmed. 


This decision of the Court has further paved the way for the 
selection by parties of expert and competent arbitrators, while 
at the same time avoiding the questionable practice of appointing 
advocates or agents. 

There are many dangers inherent in a system which provides 
for the appointment of an umpire. Unless the contract between 
the parties is very carefully drawn, with time limits set forth 
for their various acts, and provisions made against lapses in the 
proceedings, much time may be consumed in the jockeying by the 
arbitrators appointed by the parties in the selection of an umpire. 
The situation might also, and probably would, give rise to ill feel- 
ing between the parties and their partisan arbitrators in con- 
nection with the selection of the umpire, and consequently, instead 
of having a smooth presentation of the evidence on the part of 
both parties, there would be acrimony and dissension from the 
very start, with the umpire eventually called upon to decide a 
dispute within a dispute. 

Modern arbitral procedure is for some disinterested organiza- 
tion to select the arbitrators, who should be familiar with the 
trade, profession or calling in which the controversy involved 
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belongs; but having no relationship with the parties, or knowl- 
edge or preconceived opinions of the case to be adjudicated. 
Many of the more modern-minded (I was going to say intelligent) 
trade and business organizations maintain an arbitration board, 
the members of which serve, without pay, year after year and 
thus are familiar with the methods necessary for arriving at just 
decisions, for be it remembered that the man on the street cannot 
be made an arbitrator by merely calling him such, any more than 
he can be made a lawyer, printer, doctor or builder. Arbitrators 
should be selected because of their trade or professional knowl- 
edge, high standing, integrity and judicial temperament. 

Fortunately the old system under which each party appoints 
an arbitrator and they, in turn, select an umpire, is becoming 
obsolete. 





ARBITRATION IN ANCIENT TIMES 


In “ Die ptolemaeischen Schiedsrichter und ihre Bedeutung 
fuer die Rezeption des griechischen Rechts in Aegypten,”’ 
(The Ptolemean Arbitrators and their Significance for the 
Introduction of Greek Law in Egypt), by Rafael Taubenschlag, 
Leipzig, 1907, an interesting study has been made to show that 
the principles of Greek arbitration law decisively influenced 
arbitration in Egypt in Ptolemy’s time. The cases cited in the 
book illustrate that the problems submitted to arbitration in 
those times were not unlike the matters which today are arbi- 
trated in our tribunals. 

For example one case is reported in which two grave-diggers 
of Thebes were involved, the grave-digger submitting the case 
claiming that his competitor had interfered unduly with his 
plot of ground. 

In another, an Egyptian woman sought to have the arbi- 
trators reinstate her in her own house, from which she had 
been expelled by two Greeks. In another matter, the arbi- 
trators were asked to award damages to a claimant whose 
land had been flooded by water which an adjoining landowner 
(the defendant) had allowed to overflow on to the former’s land. 

The book reports the interesting fact that women could not 
appear in a court of law without a guard, while no such pro- 
vision obtained concerning their appearance in an arbitration 
tribunal. 








SYMPOSIUM 
ON 
ARBITRATION IN REAL ESTATE AND CONSTRUCTION 


FOREWORD 
BY 
STEPHEN F. VOORHEES 


Honorary Editor 
President, American Institute of Architects 


WHEN the colonists originally landed on the New England Coast, 
the first thing they did was to acquire land and build homes. It is, 
therefore, not surprising to find that the earliest arbitrations of 
which there is a record concerned boundary lines, trespass and 
debts. It may, therefore, be a fair inference that the real estate 
and building industry—then wholly unorganized—was the first 
home of arbitration. 

The tradition has been well kept, for as the industry has ex- 
panded, arbitration has not been evicted; on the contrary, it 
appears to be a tenant in perpetuity. If it were possible for me 
to paint a picture of the vast development of the real estate and 
building industry in this country, I think you would find arbitra- 
tion and the goodwill it exemplifies have kept abreast of it. 

Take, for example, the new Standard Contract Documents of 
the American Institute of Architects which Mr. Parker describes. 
Here is an instrument devised by architects and engineers to 
maintain commercial peace in the industry by means of a stand- 
ard contract, so carefully drawn and so explicit in its terms, 
that it reduces to a minimum the chances for misunderstandings 
and includes a well-defined provision for arbitration when con- 
troversies arise in the course of construction. This contract ex- 
tends protection from litigation to the owner, the contractor and 
the sub-contractor so they now have the benefit of our fore- 
thought. As this contract is used throughout the industry, its 
benefits are widespread. 

An examination of the rules of real estate organizations such 
as the Real Estate Board of New York, Inc., reveals systems of 
arbitration designed to maintain goodwill and provide for self- 
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regulation within the industry itself. Where this provision is 
neglected, strife and unfair competition gain headway. Among 
the earliest groups in the United States to discuss codes of ethics 
and lay down sound principles of cooperation were the real estate 
interests and in these codes arbitration had a place. 

In the real estate, as in the building industry, codes of profes- 
sional ethics and arbitration are being organized through insti- 
tutes and associations. In the field of architecture, the American 
Institute of Architects takes the lead; in the engineering field it 
is the American Society of Civil Engineers and the American In- 
stitute of Consulting Engineers; in the real estate field it is the 
Institute of Real Estate Appraisers and the National Association 
of Real Estate Boards, all of which have adopted standard codes. 
A newcomer in the field is the Research Institute, which will 
undertake to study more intensively the problems that constantly 
arise, and in New York the Farm Brokers’ Association has or- 
ganized for self-government and cooperation. These are among 
the many signs that the industry is awaking to new responsi- 
bilities. 

Although much has been accomplished in both the real estate 
and construction industries to make these industries self-govern- 
ing on the basis of codes of ethics and arbitration, Mr. Cross, 
in his article, points out new opportunities for the real estate in- 
dustry to serve the public and its clients; and Mr. White has 
looked into that little-explored subject of arbitration’s entry into 
the realm of public works and tells us why it has a definite place 
in that field. , 

Through this Symposium, which presents a broad view of the 
subject, I am confident we will organize more effectively our own 
thought and action in this great field of buying land and building 
homes and offices and in their management. I have the privilege 
of commending the Symposium to the readers of THE JOURNAL on 
behalf of the following Committee, which collaborated in its 
preparation: Messrs. H. G. Balcom, Morton R. Cross, Clarke G. 
Dailey, R. J. Hamilton, John Lowry, William Stanley Parker, 
Clyde R. Place, George T. Seabury, R. H. Shreve and Henry C. 
Turner. To this Committee the publishers of THE JOURNAL wish 
to express their deep appreciation. 
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ARBITRATION UNDER THE STANDARD DOCUMENTS OF THE 

AMERICAN INSTITUTE OF ARCHITECTS 

BY 
WILLIAM STANLEY PARKER, F.A.I. A. 

Chairman, Committee on Construction Industry Relations, A. I. A. 


THE Standard Documents of the American Institute of Archi- 
tects are a uniform set of papers embodying formally the several 
contractual rights and obligations relative to a building contract. 
The first Edition of the Standard Documents appeared in 1911. 
With the experience and study of these many years behind it, the 
present Fifth Edition appeared early in 1937 and in it the Insti- 
tute has embodied the uniform and standardized practices in the 
building industry, so far as the same have reached the point of 
general acceptance. 

By far the most important document in the set is fittingly en- 
titled “‘ The General Conditions of the Contract for the Construc- 
tion of Buildings”. It represents the major task of the Institute 
in accomplishing standardization in the industry. It aims to pro- 
duce a group of general conditions which tend to establish equi- 
table relations between the parties to a contract by clearly defin- 
ing its terms, carefully prescribing the rights and responsibilities 
thereby created and in a practical manner regulating methods for 
the ready and informal adjustments of differences and difficulties. 

The Second Edition of the Standard Documents, appearing in 
1915, discarded the formerly prevalent idea that the Architect’s 
word alone should be absolute and final in disputes between the 
parties and made provision for the review of his decisions, when 
desired, by the principals and under the enacted statutes control- 
ling commercial arbitration. 

Having thus recognized arbitration as a proper and beneficial 
element in the contract and having also, during the intervening 
years, become aware of the new statutory force and effect given to 
arbitration by the acts of many state legislatures and the Federal 
Government, it remained for the Institute to draft and secure 
acceptance in the industry of a suitable provision to that end. 
There is, however, in all statutory enactments concerning com- 
mercial arbitration an inherent and unavoidable defect that pre- 
vents the law from providing a complete remedy in such statutes. 
I refer to the fact that arbitration laws, in no jurisdiction, include 
or provide adequate rules of procedure and administration. Un- 
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like other statutory enactments affording remedies to be pursued 
in courts of law, they are in no sense self-executory. It is, there- 
fore, necessary in the contract to lay down such rules, make them 
easy and practical in application, speedy in results, economical 
in operation, impartial and just to the parties. At the same time 
such rules have to be broadly conformable to the requirements 
of the local jurisdiction of the various states in the Union and 
of the Federal Government as well. 


Such being in brief the problem undertaken, we may now 
examine how the same has been met under the Fourth Edition 
of the Standard Documents, issued in 1925. Inasmuch as arbitra- 
tion yet remains in effect an appeal from an actual or possible 
decision of the Architect, Section 39 therein provided: “ The 
Architect shall, within a reasonable time, make decisions on all 
claims of the Owner or Contractor and on all other matters relat- 
ing to the execution and progress of the work or the interpreta- 
tion of the Contract Documents.” Section 40, the arbitration 
clause itself, provided for: 


(a) the submission to arbitration of all questions at the choice of either 
party to the dispute; 

(b) the demand for arbitration to be filed in writing with the Architect 
within 10 days after his decision or within a reasonable time if the 
Architect failed to render a decision; 

(c) financial or business relationship with Owner, Contractor or Archi- 
tect to disqualify an arbitrator; 

(d) a board of three arbitrators, unless a single arbitrator is specifically 
agreed upon, one member to be nominated by each party and the third 
to be chosen by these two; upon their failure to so choose within 15 
days, the third arbitrator to be chosen by the presiding officer of the 
Bar Association nearest to the location of the work; 

(e) the arbitrators to fix their own compensation; 

(f) the method of procedure to be in accordance with the controlling stat- 
utes, the intention being to lay down a principle of action to be fol- 
lowed, leaving its local application to be adapted to the appropriate 
jurisdiction. 


It was found in practice, however, that inherent difficulties 
existed and that in certain respects the availability of arbitration 
had been impeded and its practical utility rendered somewhat 
problematical by certain omissions from these Articles. The 
“ reasonable time ” within which the Architect was to render his 
decision and thus lay the ground for arbitration proceedings pro- 
vided material for immediate differences of opinion as to what 
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under given circumstances a “ reasonable time” might be; and 
the lack of further definition made it possible for the Architect, 
by an unreasonable delay in rendering his decision, actually to 
prevent the parties from proceeding to arbitration. 

Article 40, relating directly to arbitration, had two major de- 
fects: as to the method of selecting arbitrators and the lack of 
a definite workable method of procedure and administration. It 
was found that the method of appointing a third arbitrator or 
filling a vacancy by the delegation of the power of such choice 
to the head of the local Bar Association was inexpedient on 
several grounds, such as the refusal or unavailability of such 
officer or by reason of his possible choice being challenged for 
bias, interest or lack of technical qualification. I believe in several 
instances where this provision for some reason broke down, a 
resort had necessarily to be made to the courts, thereby placing 
the parties at the outset before the very tribunal they had sought 
to avoid through arbitration. The lack of a detailed zedure 
was found to be a defect resulting in careless adm.» is‘ration 
of proceedings by arbitrators which might result in the neglect 
of the legitimate interests of one of the parties and defective 
decisions. 

In consequence of these defects and with the view to bringing 
the arbitration provision abreast of the markedly favorable de- 
velopments in statutory arbitration in many states after 1925, 
as well as to perfect enforceable agreements thereunder, the 
Committee on Contracts of the A.I.A. undertook in 1932 to re- 
draft the Articles in question. At the same time there were kept 
in mind the larger ends—the reduction of litigation, either in- 
cidental to the arbitration or as a result of it, and the securing 
in arbitration of a prompt, efficient and fair method of disposing 
of controversies. After lengthy investigation it appeared that 
three possible solutions were available: 


(1) to add to the Article the entire procedure necessary; 

(2) to abbreviate the Article to a mere reference adopting the rules of 
procedure of the American Arbitration Association; 

(3) to shorten the Article and refer therein to an entirely new Standard 
Document prescribing the detailed procedure for the conduct and 
administration of arbitration proceedings by the parties themselves 
and containing an option under which, upon the request of a party, 
the arbitration will be administered by the American Arbitration 
Association under the Institute’s proposed new Standard Document. 
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It was felt that the first possible solution would make the 
Contract Document unduly lengthy and impede it with consider- 
able matter which, in contracts in which arbitration could not 
be invoked, would be of no consequence whatever. The second 
solution was ruled out on two almost obvious grounds: that the 
industry itself, acting through the Institute, ought to control its 
own machinery for arbitration and not surrender such control 
in toto to an outside agency, no matter how otherwise wholly 
commendable. At the same time, in covering the entire country, 
it was reasonable to anticipate often a lack of knowledge of the 
work and availability of the American Arbitration Association, 
especially in the more remote sections and smaller communities. 

The third solution was adopted, therefore, as being deemed the 
most practical, in that it provided an agreement enforceable by 
the courts and a standardized procedure in adequate detail for 
all arbitrations arising under the Standard Documents. Its 
adoption, it is gratefully acknowledged, was due in large mea- 
sure to the generous cooperation and technical knowledge of the 
American Arbitration Association. 

Referring then to the amended Articles 39 and 40 in the Fifth 
Edition, we find that the former objection as to the delay or 
failure of the Architect to render a decision has been overcome 
by the addition of the following clause: ‘“ If, however, the Archi- 
tect fails to render a decision within 10 days after the parties 
have presented their evidence, either party may demand arbi- 
tration.” Article 40 then incorporates, by reference, the new 
document, the Standard Form of Arbitration Procedure of the 
American Institute of Architects. The new document is in effect 
an abridgment of the more expanded rules of procedure and 
administration of the American Arbitration Association and is 
in no respect in conflict with such rules; on the contrary, it was 
prepared with the assistance of that Association and has received 
its approval. Broadly considered, the rules leave the conduct of 
the proceedings to the parties themselves under a few simple 
and practical provisions, which are designed to form a frame- 
work for any additional or further elaborated rules required in 
local jurisdictions. 

I believe that the adoption of these rules provides the neces- 
sary and essential machinery heretofore partly wanting and 
partly defective. I believe, also, that another vital element to 
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such arbitration has been provided in a new method of selecting 
arbitrators in Rules 3 and 4 which provide substantially: 


three arbitrators shall be selected, one to be appointed by each of the 
parties unless a single arbitrator is mutually designated. The two arbi- 
trators shall select a third. If the party against whom arbitration is 
sought fails to appoint an arbitrator or the two arbitrators appointed 
by the parties fail to appoint a third arbitrator, then such arbitrator 
shall be designated by the American Arbitration Association. 


There is no doubt that these provisions will secure able, im- 
partial and available arbitrators and will defeat the attempts of 
a party to hinder, delay or defeat the fulfilment of the contract 
as it relates to resort to arbitration. In addition, we will have 
the advantage of the use of the Association’s large panel of 
qualified and experienced arbitrators, widely located throughout 
the United States, who, as a general rule, serve without charge 
and thus reduce materially the cost of arbitration as previously 
conducted in the industry. 

There is one other provision in the new document of very real 
importance. Article 17 of the Standard Form of Arbitration Pro- 
cedure affords an opportunity to either party to secure the ad- 
ministration of the proceeding by the American Arbitration Asso- 
ciation. This means that the Association will, upon request, take 
over the mechanics of the arbitration including the clerical rou- 
tine, preparation of papers and their custody, the affording of 
convenient and suitable accommodations for the hearings, the 
preparation and entry of awards and similar duties wholly 
administrative. 

It is gratifying that the modern possibilities of arbitration 
have now been recognized and rendered available under the 
amendments in the Fifth Edition and success in their future 
operation is anticipated. The Standard Documents themselves, 
experience shows, are so straightforward and fair that they have 
rendered virtually negligible the number of disputes that have 
reached the Courts. In view of this improved and adequate modus 
operandi in arbitration it is reasonably to be expected that there 
will in the future be a mark-d decrease in disputes and greater 
expedition in their settlement when they do arise. 
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ARBITRATION IN BUILDING AND ENGINEERING CONTRACTS 
IN ENGLAND AND WALES 


BY 
W. T. CRESWELL, K.C., Hon. A. R.1.B.A., A.S.1., F.I. Arb., etc. 
AND 
NorMAN P. GreIG, B. A. 
Barrister-at-Law, of the Inner Temple, London 


What Arbitration is: Arbitration is a judicial inquiry involving 
the examination of the parties concerned in it and the hearing of 
witnesses. It therefore differs from a valuation or an appraise- 
ment and it is necessary to observe this difference in order to see 
whether the provisions of the Arbitration Acts are applicable to 
a particular contract. 

It can be said, prima facie at least, that decisions of questions 
by appointed persons with the necessary skill and knowledge, but 
without taking evidence or hearing the parties, are not arbitra- 
tions, for the persons are not acting judicially. Decisions upon 
value alone are valuations, hence the necessity for express pro- 
vision in an agreement for judicial inquiry, to show that arbitra- 
tion and not valuation is intended. The intention in an arbitra- 
tion is “ that there shall be a judicial inquiry worked out in a 
judicial manner” (Lord Esher M. R. in Re Carus-Wilson and 
Greene (1886) 18 Q. B. D. 7 C. A.). But this judicial inquiry, 
is, of course, conducted before a tribunal other than one of the 
King’s Courts, and generally before a lay arbitrator or arbitrators 
versed in the particular matters to be dealt with in the arbitration. 

A test in deciding whether an umpire is a valuer or arbitrator, 
where no provision is made in terms for a judicial inquiry, is 
whether he is to decide on facts submitted to him or whether he 
is merely a substitute for other valuers. But the hearing of evi- 
dence by a valuer, where a valuation is intended, does not turn 
a valuation into an arbitration, though the valuer gives his de- 
cision in writing, which he must do, under Section 24 of the Stamp 
Act, 1891, upon duly stamped material. Again, to call a valuer or 
architect an arbitrator, and not to show that a judicial inquiry 
is intended, does not constitute an arbitration. A valuer, again, 
may be proceeded against for negligence, e.g., for not using 
proper skill and care in his valuation, but an arbitrator is never 
liable for negligence. 
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Disqualification—Stay of Proceedings: An arbitrator is not dis- 
qualified from acting by reason of his having, or being likely to 
have, some interest in the matter on which he is to adjudicate 
which is known to the parties at the time of the arbitration agree- 
ment. Where, after a dispute has arisen which, under the terms 
of the submission, is to be referred to arbitration, and a party 
applies to the Court for relief on the ground of partiality (7. e., 
for leave to revoke the submission) it is not a ground for refus- 
ing the application that the party applying knew, or ought to 
have known, at the time he made the agreement, that the arbi- 
trator knew that he might not be capable of impartiality because 
of his relationship to any other party to the agreement. (S. 14 
of Arbitration Act, 1934.) The Court will not, however, if there 
are reasons (apart from those inherent in the position) that the 
arbitrator will not be, or cannot be, impartial, compel the parties 
to resort to him. 

In general, any agreement ousting the jurisdiction of the Court 
as, for example, a clause that no action shall be brought, cannot 
be enforced, as being against public policy, but an agreement that 
no action shall be brought until the award of an arbitrator has 
been delivered, is valid. And a statutory provision, under a pri- 
vate or public Act, for the determination of a dispute by arbitra- 
tion takes that dispute out of the jurisdiction of the Court. Under 
Section 4 of the Arbitration Act of 1889, where the parties have 
agreed to refer a dispute to arbitration, but the award is not 
made a condition precedent to a right of action, and one party, 
instead of referring the matter to arbitration, commences an 
action in the Courts, the other party can apply to the Court to 
stay the action. But the Court has refused to stay an action 
merely on the ground that the arbitrator, for inherent reasons, 
is not impartial. 

The Court, in the exercise of its discretion, has refused to stay 
the proceedings in such cases as the following: Where the ques- 
tion in dispute was the “ continued unreasonableness ” of an en- 
gineer, and it was alleged that he was by virtue of his position 
incapable of assuming a judicial attitude (Blackwell v. Derby 
Corpn. (1907), H. B. C., 4th Ed., Vol. ii, p. 401) ; where a dispute 
concerning a conflict of evidence arose between engineer and 
contractor, the Court refused to stay on the ground that the 
former could not be arbitrator—a judge in his own cause—and 
a witness for himself (Bristol Corpn. v. Aird (1913) A. C. 241); 
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also where the main disputes were the completion of the works 
to the satisfaction of the engineer and the expiration of the main- 
tenance period, and the engineer’s conduct was challenged (Free- 
man & Sons v. Chester Rural District Council (1911) 1 K. B. 
783). 

In a case.where an architect had permitted, under a misappre- 
hension as to his position, the employers both to influence his 
actions and persuade him to delay certificates, it was held by the 
Court that he had thereby rendered himself unfitted to exercise 
judicial functions under the contract. Lord Ashbourne spoke of 
the necessity for “ that attitude of judicial independence needed 
and required . . . in the discharge of . . . responsible and pos- 
sibly difficult duties” (Hickman & Co. v. Roberts (1913) A. C. 
229), and in another case Channell, J., emphasized the need for 
dealing equally with both parties. “If opportunities are given 
to one, the same opportunities must be given to the other” 
(Llandaff and Dinas Powis R. D. C. (1901) H. B. C. ii, p. 316). 

The case of Cross v. Leeds Corpn. (1902 H. B. C. 5th Ed. 606) 
illustrates the extreme difficulty of attacking an arbitrator on 
the score of impartiality. Here, an official of a corporation, who 
had described in a letter a claim against the corporation as “ out- 
rageous ”, was held qualified to conduct an arbitration arising 
out of that claim, Collins, M. R., observing that something more 
than partiality was necessary, something little short of dishon- 
esty, at least “ perversity” and “ refusal to bring an impartial 
mind to the subject ”, while even allegations of prejudgment, and 
statements alleged to prevent a fair decision have failed (McKee 
& Macnally v. Mayor, etc., of Dublin (1912) H. B. C. 6th Ed. 
518). 


Arbitration by Agreement in a Contract: In most building and 
engineering contracts an arbitration clause is included providing 
for disputes arising out of the contract to be submitted to arbitra- 
tion. Hence the existence in England of Standard Forms of Build- 
ing Contract, of which the most often used is that of 1931, issued 
under the sanction of the Royal Institute of British Architects, 
the National Federation of Building Trades Employers, and the 
Institute of Builders. Clause 26 of that Contract consists of two 
alternatives: (A) to the effect that in the case of a dispute arising 
during the progress of the works, or after completion, determina- 
tion, abandonment or breach of the contract, or as to the withhold- 
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ing by the architect of any certificate to which the contractor may 
claim to be entitled, then the architect is empowered to determine 
the dispute or difference by a written decision given to the con- 
tractor. This decision is to be final and binding on the parties 
unless the contractor, within 14 days, disputes the decision by 
written notice, in which case, or in case the architect for 14 days 
after a written request to him by the employer or contractor, 
fails to give a decision as aforesaid, the dispute or difference is 
to be referred to the arbitration and final decision of an arbitrator 
who is either named under the contract or is to be chosen by cer- 
tain bodies named therein. In the alternative Clause (B) the 
dispute is referred to the arbitrator without any previous attempt 
at determination by the architect, as in (A). The arbitrator 
appointed under the contract may be, and usually is, a layman, 
but a person of high technical qualifications. 


The Arbitration Proceedings: The proceedings before the arbi- 
trator constitute a judicial inquiry, in the course of which the 
arbitrator must observe as far as possible the rules of a Court of 
Law or, at least, not disregard the elementary principles of 
justice. In connection with this matter two decisions should be 
noticed of particular interest to the lay arbitrator. If a specific 
question of law is submitted to him and his decision is erroneous, 
his award cannot be set aside on the ground that it is bad on the 
face of it (King and Duveen, In re (1918), 2 K. B. 32); and 
furthermore, if all matters of law and fact are referred to an 
arbitrator, it is not open to say that a definite point of law has 
been submitted (Parsons v. Brixham Fishing Smack Insurance 
Co., Ltd. (1918) L. T. 600). We shall have occasion to refer 
later to this question of setting aside an award. 

The following points are of importance in regard to the pro- 
cedure at the hearing: As already stated the arbitrator must 
observe the procedure of a Court of Law and conduct the arbitra- 
tion in accordance with the arbitration agreement. The parties 
can conduct their own case, or be represented by counsel or 
solicitors, and the Court or a judge has power to compel a witness 
(in the United Kingdom only) to attend before an Official or 
Special Referee, or before an arbitrator or umpire. If an arbi- 
trator or umpire receives evidence or information from one of 
the parties in the absence of the other, the award may be set 
aside, while refusal to hear relevant evidence would be regarded 
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by the Court as grave misconduct. While it is not compulsory for 
an arbitrator to have evidence taken on oath or affirmation it is 
usual for him to require it, because false evidence on oath, etc., 
is perjury and punishable by penal servitude. Under certain cir- 
cumstances an arbitrator can settle a question of the existence 
of a custom affecting obligations under a contract, and finally it 
should be kept in mind that an arbitrator’s findings are binding 
on the parties and will be enforced by the Court, unless there 
is anything the Court can set aside. The necessity for an arbi- 
trator to make and keep careful notes of the hearing should be 
obvious. 

It may, however, and frequently does happen that a question of 
law requiring a decision may arise in the course of the hearing. 


The Case Stated: The matter we are about to consider here pro- 
vides an illuminating commentary on the popular fallacy that 
recourse to arbitration is necessarily a means of avoiding litiga- 
tion, and all that is included in the term. It is provided by Sec- 
tion 9 of the Arbitration Act of 1934, that an arbitrator or um- 
pire may, and shall, if so directed by the Court, state (a) any 
question of law arising in the course of the reference or (b) an 
award or part of an award, in the form of a Special Case for the 
decision of the Court. Again, in connection with an “interim 
award ”, which an arbitrator, if he thinks fit, may make under 
Section 7 of the above Act, a Special Case may be stated in regard 
to it, as well as in respect to a question of law arising in the course 
of the reference, or, when directed by the Court, notwithstanding 
that proceedings under the reference are still pending. 

It therefore follows that the arbitration proceedings may be 
interrupted, and the final award delayed, until the decision of 
the Court on the point of law has been obtained. But the question 
arises as to the position should the arbitrator, in his discretion, 
refuse to allow a case to be stated. It was said by Lord Justice 
Scrutton, in the case of Zwanberg, Ltd. v. McCullum (1923, 14 
Lloyd’s L. R. 350) that, “ It must be quite clearly understood by 
lay arbitrators, however much they may dislike special cases, 
that if they are asked to state a special case on a point of law 
arising during the arbitration, while they are at liberty to refuse 
the application if they think there is no point of law, they must 
inform the applicant that they refuse, and give him time to apply 
to the Court to order them to state a special case before they make 
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their award”. He added that the Court would consider it mis- 
conduct, if they do not comply; and misconduct, as will be seen 
below, is one of the grounds upon which the Court may set aside 
the award. Furthermore, in another case (General Rubber Co., 
Ltd. v. Hessa Rubber Maatschappij (1927), 28 Ll. L. R. 362) 
Lord Justice Bankes said that if an applicant, asking for a special 
case to be stated, requests an adjournment of the proceedings for 
that purpose and is refused, and no opportunity is therefore given 
him of having an interval, or an adjournment, or the award is 
made without his being given an intimation of the fact before- 
hand that his application has been refused, then such conduct on 
the part of the arbitrator means that the applicant is being de- 
prived of his statutory rights. 


Remission and Setting Aside: By order of the Court or a judge, 
the time for making an award may be extended and the Court or 
a judge can, from time to time, remit all the matters referred, 
or any of them, to the reconsideration of the arbitrator or umpire, 
and where remitted, the arbitrator or umpire must, unless the 
order otherwise directs, make their award within three months 
after the date of the order. 

Yet though the award is intended to be final and binding upon 
the parties, the Court has power to set aside the award upon two 
grounds, viz., misconduct (7. e., legal misconduct), and improper 
procuring of an arbitration or an award. And where an arbi- 
trator has misconducted himself or the proceedings, the Court 
has power to remove him and set aside the award. It has also 
power, under Section 14 of the Act of 1934, to give relief where 
an arbitrator is not impartial or the dispute involves questions 
of fraud. 

In connection with the setting aside of an award, the following 
decisions should illustrate the general trend of the law. The case 
of King and Duveen has been mentioned above. In the House of 
Lords’ case of F. R. Absolom, Ltd. and Great Western (London) 
Garden Village Soc’y., Ltd. (1933), A. C. 592, it was held that 
where an arbitrator had erred in the construction of a clause in 
a building contract, and that the construction of that particular 
clause had not been specifically left to him, the award could be 
set aside for an error in law on the face of it. The following 
case is also important. It was held in Champsey Bhara & Co. v. 
Jivraj Balloo Spinning etc. Co., Ltd. (1923) that an award of 











Symposium on Real Estate and Construction 145 





arbitration can be set aside on the ground of error of law on the 
face of it when in the award or in a document incorporated with 
it, e. g., a note appended by the arbitrator stating his reasons for 
his decisions, there is found some legal proposition which is the 
basis of the award and is erroneous. This case, therefore, gives 
a substantial reason against an arbitrator stating in his award 
his reasons for so deciding. Lastly, in another House of Lords’ 
case, The Govt. of Kelanton and Duff Development Co., Lid. 
(1923), A. C. 395, it was held that where a question of construc- 
tion is specifically referred to arbitration, the decision of the 
arbitrator on that point cannot be set aside because the Court 
would have come to a different conclusion, unless it appears on 
the face of the award that he has proceeded illegally, that is, has 
decided on evidence which is inadmissible or on principles of 
construction that the law will not countenance. 


The Award. Apart from what has been said above, the award of 
an arbitrator must be decisive, consistent, unambiguous, uncon- 
tradictory, unconditional, unimpeachable, reasonably possible of 
fulfilment, and it is final and binding on the parties to the sub- 
mission. There is no particular form required for drafting it 
(the old forms such as, “ To all whom these presents shall come, 
I, X.... Y...., send greeting”, and “ Know all men by these 
presents ’”,—now being regarded as obsolete) ; and once made, no 
alteration or correction is allowable, once published, apart from 
any clerical mistake or error arising from any accidental slip or 
omission. It must be executed in accordance with the conditions 
defined in the submission and the Court assumes that the date 
named in the award is that on which it was made. Publication 
takes place immediately the arbitrator or umpire gives notice to 
the parties that it is ready. Unless it otherwise states, an award 
carries interest from its date at the same rate as a judgment debt, 
and finally it must be stamped. 


The New Arbitration Bill: This Bill, if it becomes law (under - 
the title of The Arbitration Act, 1937) is aimed at removing what 
has long been considered a defect in many arbitration clauses of 


1It is interesting to compare the American and British methods of 
remedying a defect; the American by revising the form of Standard Con- 
tract, as pointed out by Mr. Parker, and the British by amendment of the 
law, as pointed out in this article [Ed.]. 
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building contracts, namely the power of a person, being a prin- 
cipal under the contract, or his agent (architect, surveyor, etc.) to 
act as sole arbitrator in a dispute in which he is one of the parties. 
The Bill aims at making, after the commencement of the Act, any 
provision in a written agreement (a submission to arbitration) 
providing that a party to an agreement or any engineer, archi- 
tect, surveyor, officer, servant or agent employed by him, ap- 
pointed sole arbitrator, shall be void. The parties must agree to 
a new umpire or sole arbitrator or apply to the Court to appoint 
a person to act in place of the person originally appointed. 





ARBITRATION IN THE BUILDING TRADES 


BY 
Louis K. Comstock 


President, Merchants Association of New York; Former Chairman, Arbitra- 
tion Committee of the New York Building Congress 


WITH the added impetus given to use of arbitration throughout 
the United States under the Standard Documents of the Ameri- 
can Institute of Architects (as elsewhere discussed in the present 
issue) it becomes appropriate here, in rounding out the general 
picture, to discuss briefly what the nation’s builders and con- 
tractors have done and are doing to avail themselves of arbitra- 
tion facilities now at their disposition. Arbitration has been and 
is now being increasingly found valuable from the standpoint of 
the building contractor and it may also be pertinent to examine 
some of the underlying reasons. 

The nature of the contract and the subject matter involved in 
the building industry are unique in themselves, as contrasted with 
ordinary commercial contracts. There are, inherently, many 
varieties of circumstances and unforeseeable contingencies here 
existing which, for example, do not obtain in a contract for, say, 
the delivery of goods or the performance of services. No matter 
with what honest intention these agreements may be entered into, 
there inevitably arises, from time to time, points of difference 
and misunderstandings which are practically unavoidable so far 
as the parties themselves may immediately be concerned. In 
short, a building contract is one packed with natural equities and 
moral, if not strictly legal, rights and limitations. Such agree- 
ments are, therefore, peculiarly susceptible to the processes of 
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arbitration and arbitral methods and in this we find the first great 
reason for their present wide-spread use in all fields of the build- 
ing industry. 

But a contract presenting ideal possibilities under arbitration 
would mean nothing if the proper and necessary procedure were 
not devised and made operative. It is not alone the procedural 
methods under the Standard Documents which are available 
today, but the several forms of procedure adopted by the many 
trade bodies in the building industries themselves also afford 
effective and enforceable arbitration. It is in the matter of pro- 
viding, as arbitrators, men in the particular branches of the in- 
dustry wherein the controversy arises, who can and will act as 
impartial, experienced and expert judges, that arbitration scores 
a decided advantage. As a practical matter, to place a case before 
a jury of laymen, where such a wide range of possible technical 
questions and niceties may arise as are involved in even a com- 
paratively simple building contract, is largely to entrust one’s 
cause to ignorance and to gamble with the result. The time in- 
volved, the necessary expense, the convenience of the hearings— 
in all these arbitration contrasts with undeniable advantage to 
courts of law. 

So widespread has been the recognition of the use of arbitra- 
tion in this field that we find the Associated General Contractors 
of America has approved the Standard Documents of the Ameri- 
can Institute of Architects. We find also that the New York 
Building Congress long ago set up its own Arbitration Court 
which it administers under its own rules and procedure. Its mem- 
bership comprises individuals, firms and corporations in Greater 
New York interested in or connected with the building industry, 
including general contractors, sub-contractors, manufacturers 
and dealers in building materials, labor and other interests related 
to the industry. Similar bodies in Boston, Philadelphia, Chicago, 
Denver, San Francisco and other great centers either subscribe 
to the Standard Documents or have suitable procedure of their 
own. So too, the manufacturers’ associations, representing the 
many sources of supply in this great industry have recognized 
and deemed most suitable to their manifold activities the prin- 
ciple and mechanics of statutory arbitration. 

As concretely illustrative of how arbitration in the building 
industry operates, in a recent proceeding in New York City there 
were 12 parties involved: the owner, the original contractor, 
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the substituted and succeeding contractor and nine sub-contrac- 
tors. The disputes ranged from that of the original contractor 
for wrongful discharge, the claims of the succeeding contractor 
for extras outside the contract, and the conflicting and adverse 
claims of the nine sub-contractors. Hearings were conducted on 
Saturdays to afford no loss of business or working time. There 
were many sharply disputed questions of fact, as well as technical 
and trade practice differences. The amounts involved, however, 
were not large—indeed, as contrasted with the complexities of 
the situation, they were almost trifling, being less than $10,000 
in all. This illustrates very specifically the fact that arbitration 
in the industry, in its practical application and results, is equally 
suitable to the large operator, the general run of building con- 
tractor and the smaller man—even the little sub-contractor at 
the tail of the procession. 

One of the chief activities in the industry since the depression 
has been the remodeling and modernization of out-moded prop- 
erties, to place them upon a paying basis. Contracts of this sort 
are peculiarly difficult to draft, owing to the physical and tech- 
nical conditions, requirements and aims. Recently, a contractor 
entered into an agreement to renovate and remodel an apartment 
house taken by a savings bank in foreclosure. The Standard Docu- 
ments were used, including the clause providing for arbitration. 
The contractor had engaged a sub-contractor to install a sprinkler 
system to be connected to the water-main of the building, when 
it was discovered that the pressure needed to operate the system 
was unobtainable in that manner. It became necessary for the 
contractor to install a tank on the roof with the required sup- 
ports, motor, etc., at a total additional cost of about $1,500. In 
order to provide adequate fire protection in the interim, the 
contractor made the necessary installation pending the submis- 
sion to arbitration of the question whether this was a properly 
allowable extra under the terms of the contract. Without any 
delay in the work or risk to the property, the project proceeded 
to termination and the ensuing arbitration resulted in a satis- 
factory settlement to the parties concerned. 

The building and allied industries afford a natural field for 
arbitration—a field receptive to the flexibility and practicality of 
arbitral methods and is not too much to say that its advantageous 
use is now almost a matter of daily demonstration throughout the 
United States. 
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ARBITRATION UNDER PUBLIC CONSTRUCTION CONTRACTS 


BY 
LAZARUS WHITE 


President, Spencer, White & Prentis, Inc.; Member of the American Society 
of Civil Engineers 


A BRIEF inquiry into the nature of construction contracts should 
be of help in this discussion. The first question which comes to 
mind is “ why a contract”? Why not organize a construction de- 
partment and do work directly? Under certain circumstances 
that may be the proper course to pursue, but the experience of 
many years indicates that the contract method is more economical 
and eliminates many evils connected with construction by day’s 
work, plain to any good observer. 

Of course there are evils connected with contracting which are 
also obvious. However, once it is determined by any community 
that it is advisable, in the public interest, to contract a certain 
construction, it is necessary that a reasonable profit be allowed 
to the contractor, as without this contracting cannot exist; and 
the contract must not be so drawn as deliberately to deprive the 
contractor of this reasonable profit. And while he must assume 
certain business risks, such as rises in wages and costs of ma- 
terials, risks of bad weather, etc., with good management he 
usually comes out with a profit. 

At this point it will serve to inquire “ What is a contract?” 
No better definition has ever been given than the old Anglo-Saxon 
one that a “contract is a meeting of the minds ”’—that both 
parties agree on a certain statement of facts under which a 
definite piece of work is to be performed and for which a definite 
price is fixed. That being the case, it is the duty of the owner, 
through his engineers and architects, to establish, by adequate 
investigation, by borings, etc., the conditions under which the 
work is to be done—especially so as the owner usually takes 
months or years to plan and investigate his work and the con- 
tractor is given only a few days in which to prepare his proposal 
or bid. 

In the writer’s experience, the lack of proper investigation is 
the principal cause of difficulties in the carrying out of contracts 
and in the subsequent litigation. Especially so where under- 
ground work is included, in which case it is expensive to secure 
the information; but this is not beyond the resources of modern 
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science. As witness, the Catskill Aqueduct, where many dam 
sites and over one hundred miles of aqueduct line were so thor- 
oughly explored and reported upon by competent geologists that 
very few surprises were met and little litigation followed a 
project which involved the expenditure of over $200,000,000. 

As investigations and adequate and complete designs are costly, 
and require considerable time in preparation, owners, public or 
private, are apt so to restrict the engineer or architect that vague 
or incomplete plans are offered, with inadequate investigations 
of conditions, in which case a true “ meeting of the minds” is 
improbable. 

As these defective contracts, as described, have led to extensive 
litigation, lawyers have sought to build up various defenses or 
waivers of responsibility for the accuracy of the estimates of 
quantities, for the information supplied, etc., and have attempted 
to give complete and arbitrary powers to the engineer or archi- 
tect. Clauses in which the contractor guarantees the adequacy of 
the design are common and the contractor is often required to 
be an insurer for the owner against outside claims for damages— 
as in excavations—extending over a long period. 

Now it can be seen that in the imperfectly prepared contract 
there is much danger of differences of opinion which often lead 
to litigation. It can also be seen how difficult it must be to adjust 
these cases in the ordinary courts. It requires considerable tech- 
nical ability properly to visualize these cases and this is too much 
to expect from the ordinary judge and jury, who cannot be ex- 
pected to be experts in many lines. In the writer’s experience, 
some of the ablest jurists find it difficult to grasp the essence of 
a construction contract. 

As it is too much to expect perfect or near perfect contracts 
from the usual public body, what then is the remedy? In private 
contracts, it is much easier to adjust construction differences 
without recourse to the courts, as those in charge are not bound 
by complex or limited powers. Often a public official or engineer 
will privately acknowledge the justice of a contractor’s claim, but 
through limitation of his powers or fear for his position, will 
officially deny these same claims, hoping that the contractor will 
be compensated properly by the courts. However, this may not 
be brought about for several years—particularly when it is a 
precedent-making case and the public legal departments appeal 
the decisions over and over again. 





—S= 2 OD @ 


ll 
1 
t 


i: 2 


Symposium on Real Estate and Construction 151 








Fortunately arbitration clauses are now commonly to be found 
in construction contracts. They greatly simplify the adjustment 
of differences of opinion as to payments. Under this method each 
side chooses an expert to represent him. They in turn choose a 
third and the investigation is conducted as in a court, but far 
more informally. Much time can be saved, as the expert arbitra- 
tion board can go straight to the point and from their experience 
evaluate the claims. They are also far more immune to prejudice 
and worked up sympathy and much more liable to render a justly 
evaluated verdict than an ordinary court. Their decisions are 
made binding by the laws of many states and are very difficult 
to upset. 

Unfortunately arbitration clauses are not usually found in 
public contracts ; and where found are usually voluntary and must 
be agreed upon by both sides. Their use is increasing, however, 
and it may be of interest to review the adoption of arbitration 
in public works contracts: An example is the excellent arbitra- 
tion clause included in the contract for the construction of the 
Lake Champlain Bridge, between Crown Point, New York, and 
Chimney Point, Vermont: 


To minimize disputes and facilitate their prompt settlement, it is 
mutually agreed in Article C hereof that the Engineer shall in the first 
instance be the interpreter of the contract. 

All decisions of the Engineer made in accordance with Article C 
hereof shall be final except as to the element of time and as to financial 
consideration involved, which, if no agreement in regard thereto is 
reached, shall be subject to arbitration under the published Arbitration 
Rules of the American Arbitration Association and pursuant to the New 
York Arbitration Law, the parties hereby certifying and agreeing that 
they have read and are familiar with said rules and said law. 

All questions subject to arbitration under this contract shall be sub- 
mitted to arbitration at the demand of either party to the contract. 

Demand for. proposed arbitration shall be filed in writing with the 
Engineer, in the case of an appeal from his decision, within 10 days of 
its receipt; in the case of any other dispute such demand shall be so 
filed with the Engineer within a reasonable time after the dispute has 
arisen; but in no case shall such demand be filed later than the time of 
final payment except as otherwise expressly stipulated under the con- 
tract. If the Engineer fails to make a decision within a reasonable time, 
an appeal to arbitration may be taken as if his decision had been rendered 
against the party appealing. 

Whenever any dispute between the parties is subject to arbitration as 
hereinbefore provided, such arbitration shall be demanded by the service 
upon the opposing party of written notice to proceed therewith within 
three (3) days after service of such notice. 
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The Port of New York Authority has employed elaborate pro- 
visions for arbitration in a number of its projects, of which the 
following is an excerpt: 


. . . In any case covered by this clause, either party may demand 
arbitration by serving a notice upon the opposing party to proceed as 
hereinafter prescribed within three business days after service of such 
notice. Subject to the provisions of this clause, the arbitration shall 
proceed under and pursuant to the rules of the Committee of Arbitration 
of the Chamber of Commerce of the State of New York, if said Com- 
mittee will accept the same, the parties certifying and agreeing that 
they have read and are familiar with the said rules. .. . 


The Department of Water Supply, City of Detroit, has em- 
ployed arbitration in the construction of public works to the 
extent of several million dollars, with the following results, as 
stated by Mr. Edward W. Frey: 


In a number of instances contractors and the Board took advantage 
of the arbitration clause and accepted the arbitrators’ decisions in the 
manner prescribed. Of all the contracts entered into by the Board, in no 
single instance was it necessary to resort to a court of law; considering 
the magnitude of the sum of money involved in the many contracts 
let, this achievement takes its rightful place in the history of the 
Division’s activities. In this connection, proper credit should be given 
the Corporation Counsel’s Office of the City of Detroit, for it was 
through their advice and counsel, that many of the protective clauses 
were written into the contract documents, and it was through their 
valued cooperation that many technical questions concerning the law 
were so interpreted as to protect the best interests of the Board. 


In the field of highway construction, a survey of the use of 
arbitration by the different states reveals a wide variety of laws 
and provisions concerning the settlement of controversies aris- 
ing out of contracts between state highway departments and 
contractors. 

North Dakota, for example, enacted, in 1927, a law providing 
for the compulsory arbitration of controversies arising from con- 
tracts to which the State Highway Commission is a party. Arbi- 
tration has been effected under this law in a number of instances, 
and in 1936 it was invoked to dispose of differences growing out 
of the construction of a Missouri River bridge. 

In Minnesota, the State Highway Act provides for arbitration 
in controversies involving the construction and repair of high- 
ways; and Iowa has carried an arbitration provision in its Speci- 
fications for Highway Work for 25 years, during which period 
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some 30 or 40 arbitrations have been held. Missouri also uses 
arbitration, although no legislation concerning its use has been 
passed, and the same is true of Oregon and South Dakota. 

In a number of other states there have been established special 
boards to hear claims: in Ohio, it is the Sundry Claims Commis- 
sion; in Texas, a Claims Committee; in Illinois, a State Court of 
Claims, and so on. 

The fact remains, however, that the duties of a public official 
are closely prescribed by the laws and he hesitates to surrender 
any part of them to an arbitration board. Then again, when a 
case against a public body involving a large sum is lost in the 
courts, it does not seem to excite public comment, particularly 
where the case is appealed, as time dulls the memory of the public. 
When lost before a board of expert arbitrators, it carries more of 
a sting and involves a certain amount of risk as to the personnel 
of the board, its manner of choosing, etc. However, arbitration 
is the right way—in the public interest, in the interest of justice 
and for the relief of overburdened courts and, therefore, should 
be furthered in every legitimate way. 





ARBITRATION FACILITIES OF THE REAL ESTATE BOARD OF 
NEW YORK 
BY 
WILLIAM J. DEMOREST 
Chairman, Arbitration Committee of the Real Estate Board of New York, Inc. 


SINCE 1915 the Real Estate Board of New York has had in its 
Constitution a provision for compulsory arbitration between its 
members, but when the Constitution was amended in 1924 to 
provide for Owner and Associate Memberships, those classes of 
members were exempted from the compulsory arbitration provi- 
sions. The Constitution provides for the expulsion of a member 
who refuses to submit to arbitration a dispute with another mem- 
ber, but no member has yet refused to arbitrate when requested.' 

The members of the Board seem to prefer this method of ad- 
justing their commission disputes, particularly, although the 
procedure is not necessarily confined to such controversies, since 


1 The arbitral facilities and procedures described in this article are typical 
of those of many real estate boards and illustrate the progress and method 
of arbitration in the real estate business [Ed.]. 
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it is so difficult to explain in a court of law the intricacies of the 
customs and practices that have arisen in the real estate business 
and which are so thoroughly understood by those engaged in it. 

Between 10 and 20 cases a year are disposed of by formal arbi- 
tration proceedings, but a great many more are settled without 
the necessity of such formality ; some by adjustment between the 
members themselves ; some with the assistance of the office staff of 
the Board and some through the informal mediation of members 
of the Arbitration Committee. Mr. William L. DeBost, who was 
the Chairman of the Arbitration Committee for a number of 
years, stated, in 1923, that he believed the establishment of com- 
pulsory arbitration by the Board had reduced by 90 per cent 
litigation between members. 

The Arbitration Committee offers its facilities to settle disputes 
between Real Estate Board members and non-members, and a 
considerable portion of the cases arising are of this type. In 
such cases, of course, it is necessary for both parties to agree to 
the arbitration, since it is not compulsory. In any event a written 
arbitration agreement is signed by both parties making the de- 
cision of the arbitrator final. Although the Constitution provides 
that there shall be five arbitrators, the parties frequently agree 
to submit disputes to less than that number in order to reduce the 
expense. One of the principal advantages of such arbitration is 
the avoidance of delay incident to litigation. If the parties are 
eager to have a quick decision, an adjudication can be had within 
a week’s time, and most of the cases are disposed of within a 
month. “ 

The impartiality of the Board’s Arbitration Committee has 
been thoroughly established, but occasionally when a non-mem- 
ber, or one of the smaller member brokerage concerns, has a case 
against a large and powerful real estate firm the former is some- 
what apprehensive lest the influence of the larger concern be 
brought to bear on some of the arbitrators. There is no founda- 
tion for such apprehension and it so happens that in recent years 
it has seemed that more cases have gone against the larger firms 
than in their favor. 

Every litigant enters into any dispute with a conviction that 
his own case is just and consequently the defeated party is dis- 
appointed to a greater or less degree, but it is very rare indeed 
that either party regrets having submitted a matter to arbitration 
rather than having it taken into the Courts. In only one instance 
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has any party to an arbitration conducted by the Real Estate 
Board of New York attempted to upset the Committee’s findings 
in the Courts. This was in 1925 and the arbitration was sustained 
in the Supreme Court and by the Appellate Division of the Su- 
preme Court. 

To sum up, it is the universal opinion among our membership 
that our arbitration procedure is highly desirable. There never 
has been any thought since this compulsory arbitration was 
established that our methods of arbitration should be discon- 
tinued or that we should discontinue the provisions of the Con- 
stitution for compulsory arbitration. 





REAL ESTATE PROBLEMS THAT ARBITRATION WOULD HELP 
BY 
Morton R. Cross 
of Cross & Brown, Inc. 


ARBITRATION in real estate is being used successfully, but should 
have a more extensive practice in this field at a period when the 
solution of disputes and difficulties in the industrial and com- 
mercial world and in the affairs of the broadest social and eco- 
nomic import is being sought through the medium of arbitration. 
It is indeed timely to consider the application and uses of arbitral 
methods to the broad and varied transactions having to do with 
real estate matters generally. 

The arbitration statutes of the State of New York permit the 
submission of controversies (other than those involving the 
question of title to real property) to arbitration. Among the 
fields of disputes, other than those to which arbitration is now 
largely confined, which would be benefited by the application of 
arbitration are controversies between: a) Landlord and Tenant; 
b) Owner and Agent; c) Seller and Buyer; d) Property Owners 
and Tax Boards; e) Condemnation Boards and Property Owners; 
f) Employees and Agents and Owners; and g) Protective 
Committees and Bondholders in reorganizations of real estate 
properties. 

An impartial tribunal for the settlement of disputes arising 
from any form of contract in real estate controversies would 
be a great benefit in the saving of both time and expense and in 
the maintenance of goodwill. 
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The letting of property, either for business or residential pur- 
poses, is the outstanding transaction in the real estate world 


and gives rise, probably, to the greatest number of disputes. - 


Leases may be simple in terms and short in duration; they may 
be most complex in terms, and for periods indeterminative at 
their inception. They embrace not only a stipulated rent and 
period, but a variety of other terms and provisions. In short, 
the modern lease is something in the nature of a compromise—a 
compromise forced upon the parties by the inherent complexities 
and inescapable conflicts of interest imposed by present legal 
conditions. 

Due to the multiplicity of laws, our present-day lease is an 
instrument full of legal technicalities and, therefore, subject to 
misunderstandings and controversies. On the other hand there 
seems to be a natural bond of unity between landlord and tenant— 
the bond of necessity. They stand in a unique commercial rela- 
tionship and one which ought to tend to cooperative effort in the 
disposition of disputes and differences. It would seem that in all 
controversies, except the clean cut issue of the tenant’s failure 
to pay an agreed and undisputed amount of rent, some quick and 
effective method of settlement is necessary. 

It must be said, however, that in private leases, the inclusion of 
an arbitration clause is not as widespread as one could wish. 
Some owners have arbitration clauses in their leases with tenants 
which have been not only satisfactory, but very helpful. An out- 
standing example of such a clause is the following, adopted by 
the owners of the Chrysler Building in New York City in agree- 
ments between landlord and tenant covering the leasing of space 
in the building: 


Any and all controversies, arising under or out of or in connection 
with or relating to the agreement of which this is a part, or arising from 
the breach or a claim of breach thereof, shall be settled by arbitration 
under the Rules then obtaining of the American Arbitration Association 
or its successors, and judgment on any award rendered may be entered 
in the highest court, State or Federal, having jurisdiction in the prem- 
ises, provided, however, that the Landlord shall retain the right to 
proceed with summary dispossess proceedings against the Tenant for 
default in payment of the rent or for other causes for which summary 
proceedings may lie by any suitable action or proceeding at law as 
referred to in Subdivision —, any issue surviving the dispossess pro- 
ceeding to be subject to arbitration in accordance with this clause. 
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In addition to this general arbitration provision, the leases con- 
tain a further clause providing for the arbitration of controver- 
sies arising out of the determination of rentals for renewals of 
leases. 

The writer believes that probably the chief factor in the re- 
stricted use of arbitration clauses lies in the fact that tenants 
as a Class, are distrustful—and perhaps rightly so—of the fair- 
ness and impartiality of prospective arbitrators available under 
typical arbitration systems of the real estate trade. The notion 
that landlords, brokers and real estate agents, as arbitrators, 
present such an unbroken unity of interest as to deprive the 
tenant of an unbiased tribunal may have a great deal of justifica- 
tion. This system is directly opposite to the method of procedure 
of the American Arbitration Association, which advocates that 
no party shall select, as an arbitrator, any person to act as his 
champion or to advocate his cause or any person known to have 
any personal or financial relation with either party. 

The elimination of the present practice in our trade and the 
substitution of a procedure under which impartial, disinterested 
arbitrators are appointed would entirely eliminate any such feel- 
ing. In this connection, especial interest is attached to a recom- 
mendation made by the Securities and Exchange Commission in 
1935 to Congress, concerning the arbitration of disputes involv- 
ing non-members of the Stock Exchange, that: “ The arbitra- 
tion tribunal in cases to which a non-member is a party should 
not be a mere committee of the Exchange, but should either 
be composed of non-members, or, if members serve upon it, 
representation between members and non-members should be 
equalized.” 

In view of a disagreement between landlord and tenant both 
could avail themselves of expert testimony of real estate men 
and therefore both could present their case to an impartial tri- 
bunal without any fear of a self-interested person acting as an 
arbitrator. 

This method has been tried with success in the woolen trade, in 
the furniture moving and warehousing industry, in disputes aris- 
ing in the theatre, in the fur trade, in disputes between customers 
and members of the Association of Stock Exchange Firms, and 
a number of others. 

Perhaps the next largest group of controveries, numerically, 
arising in the real estate field is composed of disputes between 
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real estate agents, brokers and owners, which are usually referred 
to arbitration by the real estate board of which the parties are 
members. 

There is, however, the same fundamental objection to this 
method of arbitration, similar in nature but intensified in effect, 
as to that previously discussed relative to the impartiality of 
tribunals in disputes between landlords and tenants. The com- 
munity of interests between litigating parties and their nomi- 
nated representatives as arbitrators, when the latter are chosen 
from within a body exclusively composed of agents, brokers or 
owners, is often unsound. It is inevitable that the arbitrators 
consider themselves champions of their respective interests and 
act accordingly, in which event they are not judges of the 
facts in controversy, but become, in effect, advocates of their 
nominators. 

There are many other matters in the real estate field to which 
arbitration may be advantageously applied. Contracts between 
owners and management agents should include an appropriate 
provision, as these agreements embody a new and ever enlarging 
field. Landlords are constantly being involved in disputes between 
tenants, largely relating to questions of culpable negligence, and 
it would be an important step forward if a method could be de- 
vised to lead such contending tenants into arbitration rather 
than involve themselves and their landlord in a court of law. 

The day also may not be too distant when condemnation pro- 
ceedings and proceedings for the fixing of assessed valuations 
shall be permitted to come within the field of arbitration, where 
the nature of their subject matter and the questions and issues 
arising therefrom appear logically to belong. 

Finally in this era of intensive competition, education and en- 
lightenment, many disputes can easily and wisely be settled, with 
a great saving of time, energy and expense, at the same time 
creating goodwill and confidence, by the adoption of arbitration 
under the Rules of the American Arbitration Association. 








AMBASSADORS OF GOODWILL 


BY 
FRANCES KELLOR 


Secretary, Advisory Committee on Goodwill and Peace of the New York 
World’s Fair 


THE New York World’s Fair (1939) is creating a new type of 
Ambassador of Goodwill whose mission will be to present to those 
who will visit the Fair from the United States and many other 
countries, the futility of war and the advantages of peace, through 
such media as a Temple of Goodwill, the moving picture and such 
other agencies and methods as the New York World’s Fair 
Advisory Committee on Goodwill and Peace and the World’s Fair 
authorities may approve. 

The members of this Committee, who comprise, at present, this 
corps of Ambassadors, will act under the co-Chairmanship of 
Mrs. Vincent Astor and John E. Otterson, and include the follow- 
ing: Jules S. Bache, Willis H. Booth, James S. Carson, Louis K. 
Comstock, Clarke G. Dailey, Marion Dickerman, William J. 
Donovan, Dr. Stephen P. Duggan, Lee J. Eastman, Frederick W. 
Ecker, Dr. John H. Finley, Hon. Isabella Greenway, Henry 
Ittleson, Frances Kellor, Oswald W. Knauth, Percy C. Magnus, 
John L. Merrill, Malcolm Muir, William S. Paley, Franklin E. 
Parker, Jr., Palmer E. Pierce, Joseph E. Ridder, Lowell Thomas, 
George S. Van Schaick, Frederick M. Warburg, Thomas J. Wat- 
son, A. D. Whiteside, Evan E. Young and Owen D. Young. 

This Committee, with the collaboration of other agencies and 
organizations, is preparing a comprehensive program which will 
stress the importance of goodwill and will picture the contribu- 
tions which different agencies and countries have made to peace 
through arbitration and education and through economic, trade 
and cultural relations. The work of the great international or- 
ganizations that maintain or promote peace and advance the 
welfare of nations will be featured in the program. 

The Committee plans to use the motion picture as its chief 
medium of presentation, but this will be supplemented by such 
other additional programs as other organizations or the Com- 
mittee may wish to present, thus uniting in one comprehensive 
program many of the activities now devoted to the maintenance 
of peace and goodwill. 
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THE ARBITRATOR 


INTERPRETED BY THE ARBITRATION COMMITTEE OF THE 
AMERICAN ARBITRATION ASSOCIATION 


FRANKLIN E. PARKER, JR., S. WHITNEY LANDON, FRANCES KELLOR 


Definition: An arbitrator is a person, chosen by the parties, or 
by a method they approve, to determine impartially and faith- 
fully any controversy which the parties voluntarily refer to him 
for a final and binding decision. Such decisions are legally 
enforceable under arbitration laws when the arbitrator has faith- 
fully observed all of the procedural conditions laid down in such 
laws.’ 


Office: The office of arbitrator is created anew for each con- 
troversy, by the parties in their agreement referring a specific 
matter to arbitration. All of the powers and duties of the office 
are derived from: a) the agreement to arbitrate; b) the rules 
of procedure named by the parties; and/or c) from the arbitra- 
tion law. The Panels from which arbitrators may be chosen, are 
permanent; but the office is temporary; it begins with the choice 
of an arbitrator for a specific dispute and ends with the making 
of the award. Nothing permanently attaches to the office, for 
precedents have no influence and arbitrators serve in that one 
case only. Each case is an entity in itself, depending upon 
neither analogy nor the reasoning in previous cases. Neverthe- 
less, clothed with the powers conferred by the parties, the law 
and the rules of procedure, the office is one of great authority 
and power, for the decisions are final, being unappealable and 
awards have the effect of a judgment of the court. 


Raising the Rank: The United States and England are seeking 
a unification in principle in raising the rank of arbitrators from 
partisanship to strict impartiality in the building and construc- 
tion industry. England seeks an amendment to its law, prohibit- 
ing a principal or his agent to act as sole arbitrator, and makes 
legally void any agreement which appoints as sole arbitrator any 
engineer, architect, surveyor, officer, servant or agent employed 
by a party. The United States seeks to correct the same condition 
by means of a revised standard contract providing for appeals 


1 The office of arbitrator is growing so steadily in importance and there 
attaches to it such increasing dignity and prestige, that a section is being 
devoted to this subject in THE JOURNAL, this being the first section. 
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from the decisions of the architect or engineer to an impartial 
body or election by the parties to refer the matter to an outside 
tribunal. By these modern methods the prestige of the office of 
arbitrator in the building industry is greatly enhanced and 
confidence immensely strengthened. 


Panels: The establishment of permanent panels of arbitra- 
tors to which persons whose qualifications are investigated and 
vouched for are appointed and from which arbitrators can be 
drawn as needed, is increasing. These may be general panels for 
general cases or they may be special panels established for par- 
ticular classes of cases, or different industrial groups. These 
panels give to arbitration a standing body of men, available im- 
mediately, and who represent a standard in character, integrity 
and equipment. Among such Panels are those established by the 
American Arbitration Association, the Inter-American Com- 
mercial Arbitration Commission, the Chamber of Commerce of 
the State of New York, the National Federation of Textiles, 
Federation of Graphic Arts and Allied Industries, New York 
Building Congress, General Arbitration Council of the Textile 
Industry, American Fur Tribunal, Association of Food Distribu- 
tors, the Cloth and Garment Trades and the Dental Professional 
and Trade Organizations. 


Instruction: For the guidance of arbitrators, serving on its 
national and special panels, the American Arbitration Association 
has issued an instruction sheet which is sent to every person, 
called upon to serve, with the notice of his appointment. This in- 
struction sheet covers the subjects of: The Office of Arbitrator; 
Impartiality; Scope of Authority; Rules of Procedure; Duties 
during Hearings; Making of Awards; Grounds for Vacating an 
Award; Compensation of Arbitrator; and Arbitration Ethics. 


Arbitrator not a Mediator: Under American practice, an arbi- 
trator once appointed by whatever method the parties approve, 
is an independent judge, obligated to hold hearings, take evidence, 
and make an award. This decision is his own, or that of a majority 
when more than one person serves, and the judgment of another 
cannot be substituted for that of the arbitrator. Such being his 
status under the arbitration law and by will of the parties, he 
does not act as mediator to compromise a claim on grounds of 
expediency or mutual concessions. This effort lies in the field of 
diplomatic negotiation and is not a judgment on the merits of 
the case. 





FOREIGN ARBITRATION AFFAIRS 


Manchester Chamber of Commerce. The Annual Report of the 
Manchester (England) Chamber of Commerce states that while 
the number of cases submitted to its tribunal for arbitration in 
1936 was unusually small—20 cases, all involving textiles, having 
been referred—they called for a high degree of technical knowl- 
edge of the subject matter. The tribunal’s ability to meet require- 
ments for exceptional speed in arbitration was illustrated in one 
case which was filed with the Chamber on March 31, with an 
award delivered on April 3. 

Another case cited was noteworthy, in that Mexican and Hol- 
land firms were involved in the controversy, which concerned the 
liability for an agent’s commission in respect of some goods lost 
by the wrecking of a vessel conveying them to a foreign port. 

A report of an interesting case submitted to the Chamber is 
contained in an article in the February, 1937, issue of “ The 
Accountant Student ” by W. Worthington, which resulted, actu- 
ally, in two arbitrations of the same matter. A number of con- 
troversies arose between American buyers and Manchester textile 
firms as a result of orders placed in a booming market and later 
cancelled before delivery as a result of the depression. One of 
the resulting disputes submitted to the Chamber was covered by 
a provision that any dispute should be submitted to arbitration 
at the Manchester Chamber of Commerce, and when the American 
firm refused all attempts to adjust the difference the arbitration 
clause was invoked. 

All notices, requests for statements and for participation, how- 
ever, were ignored by the American firm, as was a final notice to 
attend a hearing in Manchester. Subsequently, in the absence of 
the American, an arbitration was held and an award made to 
the Manchester firm for £3,000. Encountering difficulty in en- 
forcing the award, the foreign firm sought the good offices of the 
Chamber of Commerce of the State of New York. The matter 
was referred to a New York attorney who made no attempt to 
enforce the Manchester award in the courts, but secured a court 
order directing that the matter be referred to the tribunal of the 
Chamber of Commerce of the State of New York, the parties to 
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be bound by the decision of the arbitrator. This was done, an 
arbitrator was appointed by the Arbitration Committee and an 
award made in favor of the Manchester firm which differed only 
a few pounds in the amount of damages allowed in the original 
hearing in Manchester. 


Arbitration in British Insurance. It is the general practice of 
British insurance companies transacting accident business to 
insert an arbitration clause in their policies, the following being 
a typical clause in use: 


If any difference shall arise between the Company and the Insured 
the same shall be referred to Arbitration in accordance with the statu- 
tory provisions for the time being in force applicable thereto and the 
obtaining of an award shall be a condition precedent to any liability 
of the Company or any right of action against the Company in respect 
of any claim. 


In foreign fire insurance business, the following arbitration 
clause is almost uniformly included as one of the printed condi- 
tions of the policy: 


If any difference arises as to the amount of any loss or damage such 
difference shall independently of all other questions be referred to the 
decision of an arbitrator, to be appointed in writing by the parties in 
difference, or, if they cannot agree upon a single arbitrator, to the 
decision of two disinterested persons as arbitrators, of whom one shall 
be appointed in writing by each of the parties within two calendar 
months after having been required so to do in writing by the other 
party. In case either party shall refuse or fail to appoint an arbitrator 
within two calendar months after receipt of notice in writing requiring 
an appointment, the other party shall be at liberty to appoint a sole 
arbitrator; and in case of disagreement between the arbitrators, the 
difference shall be referred to the decision of an umpire who shall have 
been appointed by them in writing before entering on the reference and 
who shall sit with the arbitrators and preside at their meetings. The 
death of any party shalltmot revoke or affect the authority or powers 
of the arbitrator, arbitrators or umpire respectively; and in the event 
of the death of an arbitrator or umpire, another shall in such case be 
appointed in his stead by the party or arbitrators (as the case may be) 
by whom the arbitrator or umpire so dying was appointed. The costs 
of the reference and of the award shall be in the discretion of the arbi- 
trator, arbitrators or umpire making the award. And it is hereby 
expressly stipulated and declared that it shall be a condition precedent 
to any right of action or suit upon this Policy that the award by such 
arbitrator, arbitrators or umpire of the amount of the loss or damage 
if disputed shall be first obtained. 














164 The Arbitration Journal 





In the use of arbitration in life insurance in Great Britain 
much the same condition prevails as in the United States, where, 
as Mr. Louis H. Pink pointed out in an article in the January 
issue of THE ARBITRATION JOURNAL, few disputes arise except- 
ing where there is a charge of misrepresentation or fraud and 
consequently, in both countries, the field is considerably restricted 
as concerns arbitration. 


Reinsurance Contracts. The arbitration of disputes arising out of 
reinsurance contracts is one of the important facilities provided 
by the International Union of Marine Insurance, at the general 
meeting of which in September, 1936, at Ostend the following 
recommendation was adopted: 

It is recommended not to include the Arbitration Rules in reinsurance 
contract itself but to enter into an independent agreement in respect 
thereof. 

A brief summary of the arbitration rules referred to follows: 

Article 1 provides for the renouncing of the right of legal 
process and the submission of disputes to arbitration, the law 
applying being that of the domicile of the ceding party in the 
absence of any expressed stipulation to the contrary. 

Article 2 provides for the composition of the court of arbitra- 
tion with each party choosing an arbitrator, who in turn select 
a third who shall act as chairman. If unable to agree, the third 
arbitrator is to be appointed by the Chairman of the Executive 
Committee of the Union. 

Articles 3 and 4 provide for the filling of vacancies in the office 
of arbitrator and the institution of proceedings by written notice. 

Article 5 provides for the challenging of any arbitrator ap- 
pointed, any such objection to be referred to the Chairman of the 
Union. 

Article 6 provides for the submission of written evidence to 
the arbitrators at a time and place to be fixed by the Chairman 
of the Court of Arbitration, with the right of the parties to be 
heard orally if they so desire. Costs of proceedings to be fixed 
by the court which may require payment in advance. 

Article 7 provides for the making of the award in writing with 
the reasons therefor, a majority award to be valid. The chairman 
of the court has the duty of seeing that the award is delivered 
and that all necessary formalities are complied with to make the 
decision legally valid. 
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A Dutch Arbitration Journal. The Weekblad Van Het Recht, is a 
weekly Dutch Law Journal which has, for the past 18 years, pub- 
lished a separate monthly section on arbitration. The Weekblad 
itself is now in its 98th year. The arbitration section is called 
“Arbitrale Rechtspraak”’. It may be separately subscribed for. 
The Rechtspraak reports every month those decisions of the 
various arbitration courts which are considered of particular 
interest to the legal profession. 

An examination of the issue of December, 1936, reveals among 
other things, a decision of the Arbitration Committee of the grain 
trade at Rotterdam. The Arbitration Committee consists of a 
court of first instance and an appellate arbitration court; the 
case here referred to was decided by the Appellate Board con- 
sisting of five arbitrators on October 28 last year. The issue 
involved was under what circumstances a principal is legally 
obligated to convey to his agent, who is negotiating for him with 
some other party, certain peculiar knowledge (in this case in- 
volving taxation) that he has acquired and which is entirely 
unknown to the other party. The arbitrators found that the 
withholding of specific information from one’s agent may be 
equivalent to an actual misrepresentation where the other party 
is expected to rely upon the agent’s knowledge. 

Another decision reported in the December issue and rendered 
by the Arbitration Committee of the Amsterdam grain exchange 
concerned the influence of vis major on contractual obligations. 
The question here was whether an unexpected depreciation or 
other change in the value of a foreign currency is tantamount to 
vis major, relieving the seller from his obligations under the 
contract. 

Another award deals with the time of delivery and “ call off ” 
in a contract for the sale of powdered milk. 

The “Arbitrale Rechtspraak” reveals to what a large extent 
commercial arbitration is being used among Dutch business men 
and what particular care is taken to make the awards rendered 
as comprehensive and well reasoned as possible. As a matter of 
fact, it would be difficult to distinguish these decisions from those 

rendered by a court of law. 











AMERICAN ARBITRATION NEWS 


National Federation of Textiles Revises Arbitration Fees. The 
40-year-old arbitration service of the National Federation of 
Textiles, Inc., successor to The Silk Association of America, Inc., 
has recently changed its method of assessing fees. Under the 
former procedure, arbitrators were paid an honorary fee for 
their services and in addition parties paid the clerical cost. After 
careful study of various methods used by other organizations the 
Federation, since January 1, has put into effect a schedule of 
fixed fees based on the amount involved. These fees range from 
$15 to $200. 

Cases arbitrated under the Federation’s facilities range pri- 
marily from those involving raw materials, especially silk and 
rayon, to the finished product as found in dresses. So successful 
has the work been in this industry, where every transaction is 
governed by an agreement to arbitrate disputes, that buyers and 
sellers have found in most cases the prompt submission of a 
dispute to the Arbitration Bureau of the Federation will bring 
about an early settlement without the formality of a hearing. 
This is evidenced by the fact that of the 199 cases submitted to 
the Federation in 1936, 117 were settled before hearing. The 
highest number of cases ever to be submitted was in 1934, when 
324 were filed and 157 awards made. The practical experience 
of the Federation in a special field has established, through 
arbitration, some definite trade precedents that have been of 
inestimable value in handling a raw material of such intrinsic 
worth.—IRENE L. BLUNT. 


Progress in Arbitration of Medical Bills.‘. Arbitration sessions 
were started on January 25, 1937. Up to March 29, 1937, nine 
such sessions have been held, each lasting approximately four 
hours. In all there were 158 cases listed on the calendar, or an 
average of 17 to 18 cases per session. Awards were made in 118 
cases, while 40 cases were struck from the calendar before time 
for hearing, the parties having settled the disputes by private 


1 See “ Arbitration of Disputes on Medical Fees” by Leon S. Senior in 
the January, 1937, issue of THE JOURNAL (pp. 51-57). 
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agreement. The disputed amounts ranged from $5 to $1,604 per 
case. The average award was equivalent to 52 per cent of the 
amount in dispute. Zero awards were rendered in 15 cases. 

The procedure is working with despatch and without friction. 
The hearings are held in special quarters leased for the purpose 
by the Compensation Insurance Rating Board. A recording clerk 
is present to acknowledge the oath and awards of the arbitrators 
and te administer the oath to witnesses. Representatives of the 
State Medical Society and the Compensation Insurance Rating 
Board attend each meeting as observers and answer questions of 
the arbitrators on points of law and procedure. 

The organization of the work is so arranged as to provide for 
two sets of arbitrators, four physicians to each set, described as 
Part I and Part II. When a hearing is completed before Part I 
the four physicians retire in executive session and Part II then 
proceeds with the hearing of the next case, etc. This results in 
the saving of time to all parties in interest, including arbitrators, 
litigants and witnesses. Thus far the cases on the calendar have 
come from Manhattan, Bronx, Queens and Richmond counties. 
Calendars are in course of preparation for Kings and Westchester 
counties. Later on the upstate counties will also receive attention. 
—LEON S. SENIOR. 


Arbitration and International Peace. The National Peace Con- 
ference recently submitted to its members a report prepared by 
its Committee on Economics and Peace, signed by 35 of the 
country’s leading economists, convened by the Conference in its 
determination to expend some of its effort for education on sound, 
intelligent, economic steps which would contribute to international 
peace. 

In the section of the report devoted to International Trade, 
the Committee makes the following recommendation concerning 
arbitration: 


Business men dealing with foreigners as customers, competitors, 
debtors, laborers, or in any relation, should remember that their prac- 
tices have not only their domestic importance but an added importance 
as well. Good business behavior improves international goodwill; 
bad behavior creates international friction. Arrangements providing 
machinery for business arbitration contribute to confidence and goodwill 
and should be further developed. 








168 The Arbitration Journal 





In the section devoted to Foreign Investments and War Debts, 
the following recommendation is included: 


As in the case of foreign trade, genuine arbitration should be sub- 
stituted for intervention by one nation in the affairs of another on behalf 
of investment. 


State Realty Group Establishes Arbitration Committee. A Com- 
mittee on Arbitration has been organized by the Real Estate 
Association of the State of New York to provide arbitration 
facilities to the public in cases where arbitration other than that 
provided by realty boards is desired and also in communities 
where no local service is available. 

The Committee is headed by J. Howard Johnson of Albany and 
the membership includes: Frank Mazzetti of the Bronx, Harry 
M. Lewis of Brooklyn, B. J. Erb of Buffalo, W. G. Crandall of 
Homer, James Frank of Long Island, J. H. N. Potter of New 
York, Thomas A. O’Hara of Niagara Falls, Ralph Klonick of 
Rochester, Samuel E. Blake of Schenectady, R. E. Porter of 
Syracuse, Charles A. Miller of Utica and Percy M. Bibas of 
Larchmont. 


Actors Bar Litigation. The Actors’ Equity Association, through a 
resolution adopted by its Council at a meeting on February 2, 
1937, has forbidden any member of the Association having a 
claim against it to attempt to enforce it by a suit at law. A viola- 
tion of the provision will render the offender liable to disciplinary 
action and possibly a fine. 

The action taken by Equity offers members having a claim 
against it three alternatives: 1) The claim may be referred to 
the Council for determination, in the form of written affidavits, 
accompanied by all the facts and evidence which the claimant 
has in substantiation of his claim, the determination of the Council 
to be final unless an appeal is taken; 2) if a member is dissatisfied 
with such determination, he may appeal to the membership of 
the Association and have his appeal heard by members present 
at the next regular meeting of the Association, or 3) he may 
demand that his claim be submitted to arbitration, in accordance 
with the Rules of the American Arbitration Association, the 
findings of the Board of Arbitrators to be final. 

This action was taken by the Council in the belief that the rights 
of any members having just claims are safeguarded by this pro- 
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cedure and at the same time the Association is saved from the 
necessity of spending money in defending claims which will not 
stand impartial judgment and disposition. 


Revision of New York Law: A bill? to amend the New York 
Arbitration Law and Civil Practice Act in relation to arbitration 
agreements and submissions, consolidating the present statutes, 
was introduced in the Senate by Mr. Livingston on March 17 
and is known as Bill No. 1710. The bill was prepared by a sub- 
committee of the Special Committee on Arbitration of the Asso- 
ciation of the Bar of the City of New York. 


Textile Converters Appoint Coordinator. As a part of the indus- 
try’s efforts to improve conditions and eliminate unfair trade 
practices, the Textile Converters’ Association of America, Inc., 
has named Sylvan Gotshal, of Weil, Gotshal & Manges, attorneys, 
as impartial coordinator. In developing the Association’s pro- 
gram, Mr. Gotshal will coordinate the efforts of the converters 
with those of the allied branches of the industry, including the 
manufacturers, cutters-up, dyers and retailers. The Association 
plans to establish a bureau to handle problems dealing with 
unfair allowances and merchandise returns and will hold a trade 
practice conference under the auspices of the Federal Trade 
Commission. 


Accountants Organize Arbitration Groups. The American Insti- 
tute of Accountants, the national accountancy organization 
formed by the merger in November, 1936, of that group with the 
American Society of Certified Public Accountants, is continuing 
the individual interest and activities in commercial arbitration 
previously carried on by the two organizations. For this purpose 
the Institute has appointed a Special Committee on Arbitration, 
and a number of state societies have appointed special committees 
to cooperate with the Institute’s Committee. This plan, as an- 
nounced in the February (1937) issue of The Certified Pulbic 
Accountant, has been worked out in the hope that facilities may 
be available through which the interests of the accountancy pro- 
fession in commercial arbitration can be translated into action, 


2? For description see article by H. H. Nordlinger in THE JOURNAL for 
January, 19387 (p. 100). 
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in any part of the country in which a question of importance 
related to arbitration may arise. 

The Special Committee on Commercial Arbitration named by 
Robert H. Montgomery, President of the Institute, consists of: 
John H. Conlin (Newark), Chairman; G. Russell Brown (Little 
Rock), J. Pryse Goodwin (New York), Allen Redeker (Denver) 
and John J. White (Paterson). 

State Committees named to date are as follows: New York: 
Charles E. Mather, Chairman; Philip F. Alther, William H. Bell, 
Francis J. Clowes, Morton I. Davis, Charles L. Hughes, Frederick 
H. Hurdman, J. Edward MacDermott and Alfred H. Stern. Con- 
necticut: Lewis Sagal, Chairman; Maurice L. Blanchard, Harold 
W. Turnblom, Harry W. Babineau, Louis J. Kuriansky, George 
E. Curtis and Hibbard N. Alexander. Indiana: J. B. Baerncopf, 
Chairman; Earl E. Thomas and J. R. Wharton. Illinois: Joseph 
H. Gilby, Chairman; C. H. Lee and George V. Rountree. Rhode 
Island: John Wall, William H. Wagenknecht and Arthur F. 
Palmer. New Jersey: Sidney W. Peloubet, David D. Ravitz and 
Walton H. Troyer. 


Arbitration of Returned Goods Disputes: A plan of procedure 
for adjusting amicably differences arising between retailers and 
manufacturers over merchandise returns, developed by the 
Vendors’ Relations Committee of the National Retail Dry Goods 
Association and representatives of the Apparel Industries Inter- 
Trade Bureau, has been announced by Channing E. Sweitzer, 
managing director of the retail organization. Under this plan 
definite circumstances which justify the return of goods or under 
which the retailer would forfeit the right to return them, and the 
proper procedure in making the returns, have been established. 
If, however, retailer and manufacturer are unable to agree as to 
whether returns are just or warranted, the plan embraces the 
submission of such disputes to arbitration, either by a special 
panel to be set up for this purpose or, if a considerable amount 
of merchandise or substantial sum of money is involved, by the 
American Arbitration Association under its Rules of Procedure. 

In commenting upon the arbitration plan, Samuel Klein, execu- 
tive director of the Industrial Council of Cloak, Suit and Skirt 
Manufacturers, Inc., and chairman of the Apparel Bureau, said 
that machinery for the settlement of differences over returns 
would be neither costly nor complicated, but unquestionably effec- 
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tive. “Members of several of the organizations affiliated with 
the Bureau have had splendid results in arbitration arrange- 
ments with their own sources of supply and there is every reason 
to believe that equal success will be achieved in this instance,” 
said Mr. Klein. 

In addition to the Council, the following groups are affiliated 
with the Apparel Industries Inter-Trade Bureau: United Asso- 
ciation of Dress Manufacturers, Inc., National Dress Manufac- 
turers Association, Inc., Popular Priced Dress Manufacturers 
Group, Inc., National Association of Blouse Manufacturers, Inc., 
National Skirt Manufacturers Association, Inc., Merchant Ladies 
Garment Association, Inc., Infants’ and Children’s Coat Associ- 
ation, Inc., and the American Cloak and Suit Manufacturers, Inc. 





CALVIN COOLIDGE ON ARBITRAL MACHINERY 


“The great value of the plan for arbitration lies in the fact 
that it both furnishes knowledge and assurance that differences 
will be adjusted and adjusts them. This has a very large influ- 
ence upon the public temper. The desire to bring differences to 
mutual accord and satisfaction by negotiation rather than by 
conflict is more and more apparent. 

“We shall greatly promote this spirit if we provide ourselves 
before the event with the necessary judicial machinery and 
promulgate rules of procedure to govern the composing differ- 
ences. Neither industries nor nations can make much progress 
in this direction if, when a dispute arose, it was necessary to 
establish a tribunal and determine on the rules of action before 
anything could be done about the real controversy. To be com- 
pelled to stop to go through that process would probably result 
in having not one dispute but many differences of opinion. An 
implement becomes manifoldly more valuable if it is already at 
hand when needed.” 











INTER-AMERICAN COMMERCIAL ARBITRATION 
AND GOODWILL 


INTER-AMERICAN COMMERCIAL ARBITRATION 
BY 
JAMES S. CARSON 


Chairman, United States Committee, Inter-American Commercial Arbitration 
Commission, Vice President, American & Foreign Power Company, Inc., 
New York} 


IN ONE of his delightful essays Robert Louis Stevenson points out 
that it is the little things of life that cause most of the serious 
disturbances and all of the daily irritations. When man is con- 
fronted with a great tragedy he is generally calm and he meets 
real crises with equanimity. What is true of life is equally true 
of business. For years we have looked to and cultivated the Latin 
American markets. The trade has grown until the inter-American 
exchange of goods is measured by hundreds of millions of dollars; 
but too often in the past, and frequently, but less often in this 
present, feelings of bitterness have been engendered by relatively 
little misunderstandings between the Spanish and Portuguese 
speaking merchants and our own men of business. Just as much, 
and perhaps more, bad feeling may arise from small controversies 
as from big ones. It is just as important to effect a prompt and 
just settlement of a case involving only a few dollars as one 
involving many thousands. 

Take, for example, the case of an importer in a small town in 
Nicaragua. He placed an order, amounting to approximately 
$150, with a firm right here in Chicago, and paid in advance. Five 
months later he had not yet received the merchandise, notwith- 
standing repeated inquiries. Finally he was advised that, because 
of strikes in the factory, there had been a delay in filling orders, 
but that his order would be completed and shipped shortly. After 
two more months the Nicaraguan wrote and asked for a refund 
of his money at least, if he could not have the merchandise, which 
had still not arrived. In reply he was advised that the merchan- 
dise would be shipped shortly. Another two months elapsed mak- 
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ing in all 10 months, and no further word, merchandise or refund 
from the Chicago manufacturer. The Nicaraguan went to the 
U.S. Consulate for advice and was referred to the Inter-American 
Commercial Arbitration Commission. On the date of the receipt 
of his letter, the Commission wrote the Chicago firm and also 
wrote the Export Managers’ Club of Chicago; within one week 
a reply was received stating that the merchandise was being 
shipped and that, in order to make amends for the delay, the 
manufacturer was shipping a type of merchandise more recent 
and more perfect than that originally ordered. The merchandise 
was received in good order and the Nicaraguan importer éx- 
pressed his satisfaction as follows: 


There can be no discussion regarding the aid to the peace and com- 
merce of the American Nations as represented by the Inter-American 
Commercial Arbitration Commission. 


A similar case, from Ecuador, also represents an example of 
a minor difference which was on the way to lead to bitterness and 
enmity. The importer had paid in advance for merchandise in- 
volving about $120. The merchandise was erroneously shipped 
by the exporter in the United States, and was addressed to Cuba 
instead of Ecuador. There was, of course, some delay until! the 
error was discovered and then the exporter requested that the 
Ecuadorean importer pay the freight charges for the erroneous 
shipment. The Ecuadorean obviously considered this an unfair 
demand, cancelled his order and requested an immediate refund 
of his money. When the case was referred to the Inter-American 
Commercial Arbitration Commission there had been some acrimo- 
nious discussion and a good deal of bad feeling on both sides. 
However, it proved unnecessary to resort to arbitration; one 
letter from the Commission was sufficient to bring about an 
agreement to refund and an amicable settlement of the dispute 
was reached. 

Now, of course, I do not wish to imply that all such mistakes 
are made by Chicago exporters, or that in cases of misunderstand- 
ing the blame always rests with the North American merchant. 
Such contentions would be ridiculous. Equally inexact would be 
the impression that only cases involving relatively small amounts 
have been arbitrated between North American and South Ameri- 
can merchants. I recall one between a firm in Philadelphia and 
one in Santiago, Chile, where the sum involved was more than 
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$30,000, which, after the expenditure of months of time, quarts 
of ink and unreasonable amounts of temper, was promptly ad- 
justed after being referred to the Inter-American Commercial 
Arbitration Commission at a cost, if I recollect correctly, of less 
than $100. 

It is repeating a truism to say that all business men want peace 
and goodwill in trade and commerce, both at home and abroad; 
yet many of them have never carefully studied the significance 
of arbitration in helping to bring about these desirable results. 
To some men of business the term arbitration connotes the ideal- 
istic efforts of the advocates of the universal brotherhood of man, 
and they are astonished when the practical aspects and accom- 
plishments of commercial arbitration are pointed out to them. 
The progress made in this work in the United States, particularly 
during the past 10 years, has been so marked and encouraging 
that it has induced a group interested in inter-American trade 
to advocate the extension of the system to include all of the 
republics of the Western Hemisphere. By this it is not meant 
to imply that arbitration as a means of settling business disputes 
has not nor cannot be resorted to in the southern countries. The 
procedure has been known to them since colonial days, just as it 
has been for centuries in the trade circles of the older European 
countries; but the facilities for carrying on this most important 
phase of commercial relations under standardized and legally 
binding rules have never existed. 

With this in mind the Inter-American Commercial Arbitration 
Commission was established a little over two years ago. Its first 
meeting was held in New York City at the headquarters of the 
Council on Inter-American Relations on September 26, 1934. The 
Commission at the present time comprises 59 members represent- 
ing 19 of the American Republics. I will mention a few of the 
outstanding preliminary organization steps taken, outline the 
set-up of the facilities recommended to these different countries, 
cite cases already satisfactorily arbitrated, and finally point to 
some of the vital needs of the future. 

For more than 20 years the subject of inter-American com- 
mercial arbitration has been discussed. In 1915 at the First Pan 
American Financial Conference which met in Washington, the 
idea was endorsed. In 1931 the Fourth Pan American Commercial 
Conference was held in the same city and a resolution was adopted 
calling for a thorough inquiry as to “ the possibilities of the com- 
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mercial interests of the American Republics joining with the com- 
mercial interests of other countries in the support and active use 
of a system of arbitration ”’. 

A survey having been made under the auspices of the Pan 
American Union, a report, published under the title “Com- 
mercial Arbitration in the American Republics ”, was submitted 
to the Seventh International Conference of American States which 
met in the city of Montevideo in December, 1933. As a result, a 
resolution was passed by that august body calling for the estab- 
lishment of an inter-American agency, entirely independent of 
official control, to assume the responsibility of establishing an 
inter-American system of commercial arbitration. The same reso- 
lution also established certain standards in matters of arbitration 
procedure and practice, “ deemed essential . . . to the success- 
ful functioning of an American system”. These standards em- 
phasize, in particular, the validity and enforceability of an agree- 
ment to arbitrate, whether it refers to an existing or to a future 
controversy, the right of the parties to designate arbitrators or 
to decide upon the method of their selection, as well as adequate 
protection to safeguard the impartiality of arbitrators. The 
standards further establish the desirability of an uneven number 
of arbitrators, with the right to render decisions by majority 
vote, and they stress the importance of a waiver of the right of 
appeal from an award, except in procedural matters and such 
questions of law as both parties may agree to submit to court. 
‘As a result of the resolution the Governing Board of the Pan 
American Union authorized the American Arbitration Associa- 
tion and the Council on Inter-American Relations to form the 
Inter-American Commercial Arbitration Commission. 

The organization of the inter-American system rests on the 
following seven fundamentals: 

1. A constitution governing the activities of the Commission 
itself, defining its purposes, powers and duties, and authorizing 
the necessary sub-committees. 

2. The appointment in each Republic of a Local Administrative 
Committee, acting under the Commission. 

3. The establishment in each Republic of panels of arbitrators 
to form the nucleus of an Inter-American Tribunal. 

4. The formulation and adoption of standard rules of procedure 
to govern the proceedings in any Republic. 

5 
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5. The promulgation of a standard arbitration clause to be 
used in inter-American commercial contracts. 

6. The amendment of arbitration laws, wherever this appears 
desirable, so as to bring about greater uniformity in the legal 
enforcement of arbitration agreements and awards, in accor- 
dance with the standards approved by the Seventh International 
Conference. 

7. The education of business men, lawyers, organizations and 
others associated with inter-American trade in the use of arbitra- 
tion as a means of settling commercial controversies arising in 
the course of commercial and financial relations. 

The system is yet so new that actual operation of tribunals in 
Latin American countries must await numerous preliminaries. 
The Standard Arbitration Clause of the Commission leaves open, 
for the parties to determine, the Republic wherein the arbitration 
is to take place. When a controversy arises, the party demanding 
arbitration notifies the local committee in such Republic, or if 
such committee is not yet functioning, he notifies the headquarters 
of the Commission and the facilities of the Tribunal are imme- 
diately made available. The method of selecting arbitrators may 
be specified by the parties, but if no such method is specified, the 
Arbitration Committee, subject to the governing arbitration law, 
will nominate, from its Panel, qualified persons and send identical 
lists of such selections to both parties to the controversy. The 
parties may eliminate from such lists one-third of the names with- 
out giving the reasons for such elimination and any additional 
names, for stated reasons. From the names remaining on both 
lists, the Arbitration Committee then selects the required num- 
ber of arbitrators. According to the Rules, such number must 
always be uneven. 

Hearings may be either verbal or by correspondence, accord- 
ing to the preference of the parties and the distances involved. 
Awards are by majority vote and are rendered within 30 days 
from the date of closing the hearings (unless such time is ex- 
tended by mutual agreement of the parties). Under this system 
all administrative details are taken care of by the Commission 
(or its local administrative committee), so that parties are re- 
lieved of all responsibility except that of presenting their case 
and evidence. A special advantage of these rules is that the proce- 
dure is uniform in all of the American Republics, insofar as the 
arbitration laws permit. 
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As to the operations now being carried on under existing con- 
ditions the Commission is frequently requested to adjust con- 
troversies which arise in transactions not covered by a written 
contract, or where a contract does not provide for arbitration. 
It has been asked to obtain an adjustment on such indefinite mat- 
ters as the value of services of a self-appointed salesman, who 
succeeded in obtaining orders, but had made no arrangements as 
to commissions; the responsibility for shipping charges for the 
catalogs of a large exporting house in the United States, which 
had sent a supply of catalogs by courtesy, at the request of the 
South American importer; the claim of the citizens of Managua, 
Nicaragua, against seven insurance companies, for losses result- 
ing indirectly from the earthquake of 1931, and other such mat- 
ters. Sometimes, through the inquiry and the resulting corre- 
spondence, it is possible to smooth out a misunderstanding, but it 
is felt strongly that were it possible to include arbitration provi- 
sions in written contracts, so that a controversy could be referred 
to arbitration immediately when it arises, invaluable time and 
goodwill would be saved. 

The important and compelling work of the immediate future 
is educational. We need the help, both moral and material, of the 
business men of the three Americas. Use in all your contracts 
the standard clause for inter-American business. It reads as fol- 
lows: “Any controversy or claim arising out of or relating to 
this contract or the breach thereof, shall be settled by arbitration, 
in accordance with the Rules, then obtaining, of the Inter-Ameri- 
can Commercial Arbitration Commission. This agreement shall 
be enforceable and judgment upon any award rendered by all 
or a majority of the arbitrators may be entered in any court 
having jurisdiction. The arbitration shall be held in or 
wherever jurisdiction may be obtained over the parties.” As the 
legal effectiveness of a clause may depend upon the ability of the 
appropriate court to obtain jurisdiction over the parties, it is 
suggested that the clause include an additional provision in which 
the party or parties shall name an attorney-in-fact residing within 
the Republic whose laws govern the arbitration to accept service 
of papers in any arbitration proceedings authorized under this 
agreement. 

Let me conclude by saying the stake is worth all of the effort. 
An arbitration clause in a contract offers the basis for a settle- 
ment that often never finds its way to the Arbitration Tribunal; 
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the mere knowledge that arbitration is available gets many a 
shipment of goods out of a warehouse without resort to arbitra- 
tion; the fact that leading citizens of the highest integrity stand 
ready to adjust controversies amicably, disposes of some of the 
fear that attends business between strangers not having a com- 
mon language and facing the need for friendly interpretation. 
The system which the Inter-American Commercial Arbitration 
Commission is building is in accordance with internationally rec- 
ognized principles. It aims towards a uniform system, a standard 
procedure under simplified uniform rules and supported by har- 
monized arbitration laws. It may well be that the system now in 
process of development by the Commission will serve as an ex- 
ample to be followed by the rest of the world. This is a step in 
the direction of that universal harmony for which men have been 
groping throughout the ages. 





BROADCAST OF MEETING OF ARGENTINE COMMITTEE OF INTER- 
AMERICAN COMMERCIAL ARBITRATION COMMISSION 


A SPECIAL TRIBUTE to the delegations to the Inter-American Con- 
ference for the Maintenance of Peace was paid by the Argentine 
Chamber of Commerce in Buenos Aires on December 19, 1936, 
at a meeting attended by the members of the delegations and 
other distinguished guests. This meeting was preceded by an 
unusual broadcast of a meeting of the Argentine Committee of 
the Inter-American Commercial Arbitration Commission. 

The ARBITRATION JOURNAL has the privilege of reporting, in 
full, the texts of these broadcasts by the distinguished speakers: 


Address of Dr. Carlos Saavedra Lamas, Minister of Foreign 
Affairs of Argentina: 

Reference has been made, on occasion, to the scarcity of effec- 
tive results of international conferences. The present occasion is 
proof to the contrary. This ceremony marks the carrying into 
effect of a resolution adopted at one of the International Ameri- 
can Conferences which outline the development of Pan American 
life. 

As Chairman of the Argentine delegation to the Seventh Con- 
ference of Montevideo it was my privilege to present the project 
of resolution creating the Inter-American Commercial Arbitra- 
tion Commission. The following year I repeated the proposal at 
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the Pan American Commercial Conference of Buenos Aires. The 
project, unanimously accepted by the countries represented at 
the Conference, has been converted into a practical reality: The 
Inter-American Commercial Arbitration Commission has been 
created and functions and its worthy and active Chairman, Mr. 
Spruille Braden, is present on this occasion. 

The mechanism of organization requires the formation of na- 
tional committees in each of the American nations. 

The Argentine Republic has just complied with this require- 
ment and has organized its committee with members whose high 
qualities, ability and activities in the different fields constitutes 
the best promise and the happiest augury of the results that may 
be expected from the development of commercial arbitration. 

In view of the broad field of action which lies before the Inter- 
American Commission, I have no doubt of the early organization 
of local committees in those countries where it has not yet been 
possible to solve the obstacles which heretofore have existed to 
give effect to the arbitration clause. 

Permit me to express the hope for the early realization of this 
admirable means of understanding and commercial harmony be- 
tween our peoples. 


Address of Mr. Spruille Braden, Chairman, Inter-American 
Commercial Arbitration Commission; Special Ambassador of the 
United States to the Chaco Peace Conference: 

It is a pleasure for me to address you in the company of such 
distinguished personalities on this happy occasion in which the 
National Argentine Committee of the Inter-American Commer- 
cial Arbitration Commission sends its first greetings by radio to 
the other National Committees and to the representatives of com- 
merce in all the Americas. 

The present situation throughout the world imposes upon us 
the urgent necessity of taking positive and concrete action to 
guarantee the maintenance of peace. It is for this reason that 
representatives of the 21 American Republics are meeting in the 
Inter-American Conference for the Maintenance of Peace which 
is being celebrated in Buenos Aires. These delegates have the 
firm determination to eliminate whatever differences may arise to 
disturb or even remotely to threaten the good will which today 
exists on this Continent. There have been signed, or shortly will 
be signed, various significant agreements for the consolidation of 
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peace; and among these, not the least significant will be those 
which deal with the liberation of international commerce from 
the many restrictions which today surround it on all sides. 

The nations of America annually exchange among themselves 
merchandise to the value of hundreds of millions of dollars, and 
naturally the interpretations which are given to these contracts 
vary and other differences of opinion in this trade arise which, 
if not adjusted amicably, frequently occasion financial loss, ob- 
struct currents of trade, and create bad feeling and distrust 
between our citizens. Disagreements of this character, if not 
adjusted, will, with the passage of time, cause international rela- 
tions to deviate from the straight and narrow road. Like the 
microscopic germs of diseases in the human body, these mis- 
understandings may have disastrous repercussions in our Pan 
American system of the good neighbor. Fortunately the mech- 
anism established by the Seventh International Conference of 
American States places at the disposition of merchants, ship- 
pers, bankers and other business men of the Americas, an efficient 
and rapid means for the equitable and satisfactory settlement of 
all commercial disputes, whatever may be the sum involved. The 
Inter-American Commercial Arbitration Commission is, there- 
fore, a concrete example of one of the great benefits obtained 
from our Pan American Conferences. 

I congratulate Dr. Amadeo, Chairman of the Argentine Na- 
tional Committee of the Inter-American Commercial Arbitration 
Commission and his distinguished colleagues, and I desire to wish 
them every success in the great work of public service to which 
they have dedicated themselves. 


Address of Dr. Miguel Lopez Pumarejo, Vice-Chairman, Inter- 
American Commercial Arbitration Commission; Envoy Extraor- 
dinary and Minister Plenipotentiary of Colombia to the United 
States: 

I am delighted to have this opportunity to send a special mes- 
sage to the great radio audience of the United States on a subject 
in which I am deeply interested and which I consider of real 
importance to all the nations of this Continent. 

The system of commercial arbitration so admirably initiated 
by the Seventh International Conference of American States and 
carried into effect by subsequent resolutions of the Governing 
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Board of the Pan American Union, has resulted in the organiza- 
tion of the Inter-American Commercial Arbitration Commission. 

The work already undertaken by this Commission has a direct 
and intimate relation with the broad objects of the present Con- 
ference meeting in Buenos Aires. The maintenance of peace sig- 
nifies far more than the existence of friendly relations between 
governments. In order to guarantee the consolidation of peace 
in this hemisphere there must exist a close understanding and 
cordial relations between the citizens of the American Republics. 
In this important work the system of commercial arbitration as 
organized by the Inter-American Commercial Arbitration Com- 
mission is destined to play an important part. The simplicity of 
its procedure, the rapidity with which commercial differences 
may be settled, together with the small expense of recourse to 
arbitration are advantages which must deeply interest every 
merchant in the Americas. 

It is for these reasons that commercial arbitration is of such 
great interest to all of us who are participating in the Buenos 
Aires Conference. I sincerely hope that with each year commer- 
cial arbitration will have a wider acceptance in the Americas, 


thereby adding a further influence in the development of mutual 
understanding between the nations of the Western Hemisphere. 


Address of Dr. Tomas Amadeo, Chairman, Argentine Com- 
mittee of Inter-American Commercial Arbitration Commission; 
President, Chamber of Commerce of Argentina: 

I am delighted to have the great privilege of addressing the 
citizens of America and of speaking to them in my dual capacity 
of Chairman of the Argentine Committee of the Inter-American 
Commercial Arbitration Commission and President of the Argen- 
tine Chamber of Commerce. The celebration in Buenos Aires at 
this time of the Inter-American Conference for the Maintenance 
of Peace constitutes a happy omen for our work. Peace is essen- 
tial for profitable trade and that peace must be economic and 
political, it must be national and international, and must be be- 
tween men and between nations. 

Controversies between merchants of different countries will, 
thanks to arbitration, be rarer, less irritating and subject to more 
rapid and satisfactory settlement. Inter-American commercial 
arbitration will, therefore, contribute from an unexpected quarter 
to the consolidation of inter-American peace. 
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From the home of the Argentine Chamber of Commerce in 
Buenos Aires, I send greetings to the business men of America, 
to the men of goodwill of the Continent whose trade, constantly 
freer and greater, we wish for all Americans as the best guarantee 
of the world’s prosperity. 


NOTES AND COMMENT 


PAN AMERICAN Day. As this issue of THE ARBITRATION JOURNAL 
goes to press, preparations for Pan American Day are being 
completed in the 21 American Republics. This day of good will, 
celebrated by educational, civic and commercial groups through- 
out the Western Hemisphere, is an outstanding expression of the 
desire for peace and cooperation among the nations of this con- 
tinent. Following the achievements of the Inter-American Con- 
ference for the Maintenance of Peace, Pan American Day for 
1937 will be a memorable occasion and a milestone on the road of 
understanding and friendship. 


DELAYED PAYMENTS. The immediate reaction of a party who 
fails to collect what he considers the amount due to him is to 
charge bad faith. This appeared particularly in a number of 
inquiries following the offer of the United States Committee of the 
Inter-American Commercial Arbitration Commission to accept 
free of charge from any exporter or importer in the United 
States one case for arbitration. It appears from these inquiries 
that many controversies impairing goodwill result from non- 
payments for merchandise. 

As a result of impartial inquiry and correspondence by the 
Commission, a number of such misunderstandings were cleared, 
and it became apparent that the suspicion of bad faith was usually 
premature or unwarranted. For example, in one instance it was 
found that the shipment for which the manufacturer had claimed 
payment for the past three years, had actually never been shipped, 
through an error in the export department. In another instance 
payment had been held up because of exchange regulations and 
the debtor party immediately agreed to make the payment upon 
compliance with certain necessary formalities. 

It may be to the advantage of both parties, therefore, to refer 
questions of disputed payments to the Commission, without delay, 
in order to preserve friendly relations. 
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ENFORCEMENT OF AWARDS. Where parties reside in different 
countries and enforcement of an arbitral award may be a lengthy 
and difficult matter, enforcement by trade discipline assumes an 
added importance. The New Orleans Association of Commerce 
communicates a typical case in this respect: 

The case involved the business of a local firm with a firm in 
Ecuador and the dispute concerned a shipment of Balsa Wood. 
The case was settled in favor of the foreign concern, but the local 
firm, member of the New Orleans Association of Commerce, re- 
fused to abide by the decision of the Committee. The Association 
of Commerce expelled the concern from its membership with the 
ultimate results that the party had to discontinue doing business 
and left New Orleans. 


NATIONAL FOREIGN TRADE WEEK. Mr. Herman G. Brock, Acting 
Chairman of the Inter-American Commercial Arbitration Com- 
mission, is representing the Commission on a General Committee 
which is arranging a program for National Foreign Trade Week, 
to be held May 16-22, 1937. Arbitration, as applied to the 21 
American Republics through the system of the Commission, will 


be among the subjects for discussion on this important occasion. 


TWENTY-FIFTH ANNIVERSARY OF THE PAN AMERICAN SOCIETY, 
INc. On February 15, 1937, The Pan American Society, Inc., cele- 
brated its 25th anniversary. Mr. John L. Merrill was re-elected 
for the 11th year as head of The Society. Under his able leader- 
ship and that of his predecessors, the late Hon. Henry White, first 
president of The Society, Hon. John Bassett Moore and Dr. Severo 
Mallet-Prevost, the membership of The Society has grown from 
the original 60 members to 800. The Society has an impressive 
record of activity on behalf of friendship and understanding in 
the Western Hemisphere. Indicative of this record are the 525 
dinners and luncheons which have been arranged by The Society 
in honor of heads of governments, diplomats, missions of eco- 
nomics, finance and arbitration and cultural, medical and pro- 
fessional groups, thus bringing together on grounds of com- 
mon interest all those devoted to the welfare of the American 
Republics. 


EDUCATION IN ARBITRATION. Among the treaties and conven- 
tions signed December 23, 1936, at Buenos Aires at the Inter- 
6 
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American Conference for the Maintenance of Peace, several have 
a bearing on civil and commercial arbitration. Of particular 
interest is the Convention concerning Peaceful Orientation of 
Public Instruction under which the American Republics agree 
to organize in their public educational establishments the teach- 
ing of the principles of pacific settlement of international disputes 
and the renunciation of war as an instrument of national policy. 
Through the administrative authorities on public education these 
Republics agree to prepare textbooks or manuals of instruction 
adapted to the training of children and of the teaching staff. The 
Convention for the Promotion of Inter-American Cultural Rela- 
tions, whereunder an exchange of graduate students and teach- 
ers on a fellowship basis is provided for, as well as the Convention 
on Interchange of Publications, present possibilities for a broader 
development and an interchange of ideas in the field of arbitration. 





FRANKLIN D. ROOSEVELT ON PAN AMERICAN PEACE 


“TI see among you certain members who, in addition to the 
helpful attention they have given to the aims of your society, 
are also devoting themselves now to provide practical means of 
insuring the continuance of amicable relations between the 
American republics through the means of the Inter-American 
Commercial Arbitration Commission. 

“ T have been very interested to learn of the substantial estab- 
lishment of this commission and I look to it with great hope, 
and am fully confident that through its measures of friendly 
and reliant facilities it will afford an opportunity to harmonize 
the relations between the citizens of our American republics in 
a phase of their relations which does not lie within the sphere 
of activities of our several governments. 

“ The relations between nations are after all dependent upon 
the relations between the individuals of those various nations. 

“In this commission you are attacking a problem which is 
fundamental, and the solution of which will be most helpful in 
promoting the welfare and advance of all the twenty-one re- 
publics of America.” 
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INDUSTRIAL ARBITRATION * 


BY 
BurTon A. ZORN 
Secretary, Industrial Relations Board of New York City 


Industrial Relations Board for New York City. In pursuance of 
a policy, notable since his administration began in 1934, of 
keeping peace in New York City through the use of arbitration 
and conciliation in matters affecting the public interest, Mayor 
LaGuardia announced on March 30 the establishment of an In- 
dustrial Relations Board, consisting of three members, whose 
function it will be to provide impartial facilities for disposing 
of labor disputes arising in the the City. 

The personnel of the Board comprises Kar] N. Llewellyn, Pro- 
fessor of Law at Columbia University; Arthur S. Meyer, Presi- 
dent of the Schulte Real Estate Company, and Mrs. Anna M. 
Rosenberg, regional director of the Social Security Board. The 
writer has been named Secretary of the Board. 

The members of the Board will act directly as the Mayor’s 
representatives when participants in labor disputes come to it 
for impartial assistance, whether in the form of mediation, con- 
ciliation or arbitration. For the last named function the Mayor 
will name an industrial relations panel composed of citizens, 
familiar with industrial conditions in various fields, who will 
serve as arbitrators in differences wherein mediation is not suc- 
cessful or where the parties desire a hearing and determination 
of their dispute by arbitration. 

Heretofore, during Mayor LaGuardia’s administration, arbitra- 
tion has been used in disputes arising in widely diversified fields. 
In the absence of any specific facilities for handling them, they 
went directly to the Mayor, who dealt personally with each indi- 
vidual case or appointed an arbitrator to serve. One such matter 
was the controversy which arose in the fish industry a few years 
ago, resulting in boycotts and lock-outs and a complete closing 
down of the industry in the city until a truce was negotiated and 


1In response to numerous requests THE ARBITRATION JOURNAL, in this 
issue, adds a section which will report the progress of arbitration in the 
settlement of labor controversies. 
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an arbitration arranged. Another was the controversy between 
building owners and building service employees, in which a serious 
strike was averted when the Mayor secured an agreement to 
arbitrate and appointed an impartial arbitrator, whose award 
was the basis of a one-year’s agreement between the conflicting 
parties. 

Under the plan established by Mayor LaGuardia, matters of 
this kind will now be referred to the Industrial Relations Board. 


Arbitration Under Labor Contracts. Wherever management and 
labor enter into a contract establishing certain standards and 
agreeing to submit questions arising out of the contract to arbi- 
tration, the American Arbitration Association acts to provide a 
procedure in accordance with the arbitration law and to obtain 
a legally valid and binding award. The Association does not, 
however, undertake any conciliatory or mediatory functions, 
which, in the City of New York, the Industrial Relations Board 
will undertake, thus providing, with the American Arbitration 
Association, a complete system of arbitration for industrial 
questions. 


Building Employes to Arbitrate Wage Claims. An agreement to 
arbitrate the demands of the Building Service Employes’ Union 
for a readjustment of wage schedules under their existing agree- 
ment with the Realty Advisory Board was reached on March 23 
by the two organizations. 

The present agreement provides for the reopening of the wage 
clauses, if justified by an increase of more than 1.5 per cent. in 
the cost of living since last year. The arbitrators will be asked 
to rule on the Union’s contention that the increase has been 2.2 
per cent. and the realty owners’ opposing claim that the rise has 
been only one-tenth of 1 per cent. Following the meeting of the 
two groups at which the agreement to arbitrate was reached, the 
announcement was made that “ with completion of the machinery 
for peaceful adjustment there need be no possible justification for 
hostilities on the part of either group.” 





New Arbitration Agreement between Construction Groups. Three 
organizations in the construction industry—the Tile and Mantel 
Contractors’ Association of America, Inc., the International As- 
sociation of Marble, Slate and Stone Polishers, Rubbers and 
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Sawyers, Tile and Marble Setters’ Helpers and the Bricklayers’, 
Masons’ and Plasterers’ International Union of America—have 
entered into a national agreement which becomes effective on 
April 1, 1937, covering conditions of labor, rates of pay and hours 
of work, etc. The agreement provides for the setting up of joint 
arbitration boards to formulate local arbitration agreements and 
to pass upon questions, disputes or controversies between employ- 
ers and employes who are parties to such local arbitration 
agreements. 
| The agreement further provides that all questions or differ- 
| ences which cannot be settled locally shall be forthwith certified 
to the national officers of both organizations for immediate settle- 
] ment. In the event that the latter are unable to agree upon a 
solution of the controversy, the same shall be settled by arbitra- 
| tion as follows: 


-_ 


eT OOS aS 4 


Promptly upon the failure of the national officers of the respective 
| parties to reach an agreement on any controversy, or upon the expira- 
: tion of the sixty (60) day period mentioned in Section 2 hereof, each 
| party shall designate an arbitrator, and the two shall choose a third, 
and the three shall constitute an arbitration board. In case the two 
arbitrators are unable within one week after being designated to agree 
on a third member, such third member shall be designated by the 
American Arbitration Association. Both parties shall supply such arbi- 
trators with all relevant data and information bearing on the con- 
troversy, and the costs of arbitration shall be borne equally by the 
Parties of the First and Second Part of this Agreement. The award 
of any such arbitration board shall be final and binding on the parties, 
who agree not to have recourse to any other tribunal or procedure. 
Pending the entry of a final award, it is agreed that there shall be no 
strike, lock-out, or stoppage of work, individually or collectively, on any 
job or project involved in the controversy. 


Impartial Chairman for Refinishing Industry. Frank J. Prial, 
former New York City Comptroller, has been appointed Impartial 
Chairman for the Textile Refinishers Association to adjudicate 
labor and trade disputes in the textile shrinking and refinishing 
industry, a post which was once held by Mayor LaGuardia. Mr. 
Prial, while Deputy Comptroller, frequently acted as arbitrator 
in disputes arising over work performed under city contracts, and 
succeeds the late Dr. Henry Moskowitz. The Association is said 
to represent 85 per cent. of the cloth shrinkage business in this 
district and the industry has its own code of rules and trade 
practices, to which the members are bound by mutual agreement. 
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Court Approves Award to Barbers. An award ending a dispute 
which has lasted several months between master barbers of New 
York and members of Local 1 of the Journeymen Barbers’ Inter- 
national Union of America has been made by Deputy Fire Com- 
missioner Francis X. Giaccone, appointed to arbitrate the differ- 
ences between the two groups, and has been approved by Supreme 
Court Justice Cotillo. The award reduces the minimum pay of 
barbers from $22 to $18, but provides for a 50 per cent. com- 
mission on sales over $33 instead of $37, as heretofore. The 
award also fixes the maximum working hours per week and 
orders a closed shop. 





HARLAN F. STONE, JUSTICE OF THE SUPREME COURT 
OF THE UNITED STATES, ON THE ADVANTAGES 
OF ARBITRATION 


“On the other hand the very refinements and complexities 
of our court machinery, which make it a more or less effective 
instrument for administering justice in the difficult or compli- 
cated case, often make it: cumbersome and dilatory when applied 
to controversies involving simple issues of fact or law. This is 
especially the case when the issue of fact turns upon expert 
knowledge as to the nature or quality of merchandise or the 
damage consequent upon the failure to perform a contract for 
its delivery. There are of course numerous other examples of 
cases in which the real issue is one which can be better deter- 
mined by a layman having training and experience in a par- 
ticular trade or business than by judge and jury who have not 
had that training and experience.” 
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ARBITRATION LAW 
COMMENTS ON CASES 


The Arbitrator—Essentials of His Conduct—Impartiality. It is 
the general rule that a person appointed as an arbitrator must 
be unbiased, disinterested, impartial and free from prejudice.* 
Analysis of decisions applying this general rule indicates that 
there are several distinctive elements to be observed: (1) the 
arbitrator must be impartial as between the parties; (2) he must 
be unbiased and disinterested as to the matters submitted to him; 
(3) partiality or interest may be presumed from his relation to 
the parties or the subject matter, although it is not evident in 
his conduct during the arbitration and cannot be proven by the 
award; (4) partiality, bias and interest may be shown by his 
conduct or a grossly unfair award, although no presumption arose 
by reason of his relation to the parties or the subject matter of 
the dispute. 

A particular problem which has often confronted the courts in 
dealing with the conduct of arbitrators, is the question of the 
extent to which an arbitrator selected by a party may go in 
becoming his agent or advocate during the proceedings. As a 
corollary to the general rule that an arbitrator must be judicial 
in his attitude and conduct, the courts have frequently held that 
he may not act as the advocate or agent of the party who appoints 
him. He may not act as a partisan of one party, seeking to turn 
the case in his favor, regardless of its merits. He must not abdi- 
cate his judicial duties. The practical application of this principle 
has been stated in a leading New York case in the following 
language: 

He (the arbitrator) is not an advocate whose function is to convince 
the umpire or third arbitrator. He should keep his own counsel and 
not run to his nominator for advice when he sees that he may be in the 


minority. When once he enters into an arbitration he ceases to act as 
the agent of the party who appoints him. He must lay aside all bias 





1 Matter of American Eagle Fire Ins. Co. v. N. J. Ins. Co., 240 N. Y. 398; 
Matter of Friedman, 215 App. Div. 180; 123 Misc. 809; Coon v. National 
Fire Ins. Co., 126 Misc. 75; Burchell v. Marsh, 17 How. 344; Commonwealth 
Tobacco Co. v. Alliance Ins. Co., 238 Mass. 514; Brocklehurst & Potter Co. v. 
Marsch, 225 Mass. 3; Bartels v. Rudloff, 197 Ill. App. 8. 
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and approach the case with a mind open to conviction and without 
regard to his previously formed opinions as to the merits of the party 
or the cause. He should sedulously refrain from any conduct which 
might justify even the inference that either party is the special recipient 
of his solicitude or favor. The oath of the arbitrators is the rule and 
guide of their conduct. 


There are many authorities to support this declaration of the 
law.® 

The rule, however, does not preclude the arbitrator from devel- 
oping the facts favorable to the party who appointed him, or 
from presenting that party’s point of view, so long as he does not 
abandon a judicial attitude toward the merits of the controversy. 
Cases are frequent where an arbitrator is selected because of 
his special experience in some particular field, and then he is 
expected to develop the facts and to urge their consideration in 
the light of that experience. This is a recognition of the practical 
necessities of arbitration, since one of its outstanding advantages 
is the possibility of securing judges who are expert in the par- 
ticular field of controversy. 

This does not mean the arbitrators may close their minds to 
the merits of the case. They must look at the matter fairly and 
judicially. Just where the line is to be drawn between a limited 
agency and advocacy which is proper, and partisanship and bias 
which is improper, is often very difficult to determine. A recent 
decision of a Missouri court illustrates the problem: 

In Pope Construction Co. v. State Highway Commission,‘ an 
appeal was taken from an order vacating an award, on the ground, 
among others, that an arbitrator selected by one party was partial 
and corrupt and guilty of misconduct and misbehavior. 

The Pope Construction Company had constructed certain state 
highways under contract with the State Highway Commission. 
A dispute arose concerning the amount due from the state, and 
an agreement of submission was entered into by the parties. 
Under the terms of the submission, the Highway Commission 
appointed one Clelland as “ its representative and arbitrator”, 


2 Matter of American Eagle Fire Ins. Co. v. N. J. Ins. Co., supra, note 1. 

8 A striking illustration is the recent case of Noffsinger v. Thompson, 54 
Pac. (2d) 683, (S. Ct. Colo. 1936), where the Supreme Court of Colorado 
vacated an award on the ground that an arbitrator who states in the middle 
of the hearing and before all the evidence has been heard “that he was 
ready to find for the defendant T.” has misconceived his duty. This case 
is briefly reported on page 206 below. 

492 S. W. Rep. (2d) 974, (C. A. Mo., 1936). 
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the contractor appointed one Kersting as “ his representative and 
arbitrator ”’, and the two selected a third arbitrator. Clelland 
was an assistant construction engineer in the Highway Depart- 
ment but left its employ the day before he was selected as arbi- 
trator. The Construction Company claimed that throughout the 
proceedings Clelland acted as an advocate of the State Commis- 
sion, that he cross-examined witnesses called by the contractor, 
and that he fraternized with members of the Highway Commis- 
sion during the period of the proceedings. It appeared, however, 
that the arbitrator selected by the Construction Company like- 
wise offered testimony on its behalf, cross-examined witnesses 
called by the State Highway Department and consulted with the 
attorneys and officers of the Construction Company. Both arbi- 
trators during the proceedings made comments on the testimony 
and character of the witnesses. 

In reversing the order setting aside the award, the Appellate 
Court said: 

It is true, as the construction company contends, that the law requires 
that arbitrators shall not act as the special representatives of either 
party but to sit in judgment upon the matter submitted to them and 
impartially and fairly determine it and that they are to be regarded 
as the agent of both parties alike so as to act without fear or favor. 
This the law contemplates but the law cannot insure impartial arbi- 
trators when the parties do not want them. Where, as here, each 


party appointed arbitrators to represent him and saw to it that he did 
so, there is no relief that the courts can or should try to give. 


The court then proceeded to point out, first, that the Construc- 
tion Company knew of Clelland’s connection with the State High- 
way Department at the time it entered into the submission, and 
secondly, that it participated in the proceedings with no objection 
to Clelland’s past connection or his conduct during the arbitration. 
As a result, the court held that all question of bias or prejudice 
had been waived. 

In deference to the right of the parties to make their own 
contracts, parties may submit their case to arbitrators who are 
concededly and openly their partisan advocates; the courts will 
not interfere. Parties can sacrifice the judicial aspect of the 
tribunal.® 


’ Jackson v. Barry Rail Co., 1 Ch. 238, at p. 246 (1893); Cross v. Leeds 
Corp. (1902), HUDSON ON BUILDING ConTRACTSs, 4th Ed., Vol. II, p. 389, at 
p. 341; Doherty v. Phoenix Ins. Co., 224 Mass. 310; Matter of Shulhof, 
N. Y. L. J. March 7, 1929, p. 2706. 
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But arbitrations like those presented in the Pope Construction 
case are to be tolerated rather than encouraged. The practice of 
having each party select “his own arbitrator” and the two so 
selected choose a third, does not make for the most satisfactory 
disposition of commercial causes. The method may be honored 
in deference to the strict contract rights of the parties, but in 
most cases better results will be obtained through the designation 
of one or more impartial and expert arbitrators submitted or 
nominated by some impartial and responsible third party. In 
furtherance of the general progress of arbitration, the selection 
of champions as the whole or part of any arbitral board, should 
be discouraged. Such selections can only handicap the realization 
of the best in the arbitration technique-—JULIUS HENRY COHEN. 


Limited Arbitration Clauses in Building Contracts—Ambigui- 
ties—Interpretation—Effect. Frequently parties to agreements 
providing for the settlement of disputes which may arise between 
them in the future, provide for arbitration of only limited ques- 
tions, such as damages or value, thereby reserving from arbi- 
tration the entire controversy, including legal liability or right. 
Not only does this practice frequently necessitate a law suit to 
fix liability,’ but also it has often been productive of unfortunate 
litigation as to the construction and effect of such limited arbitra- 
tion clauses. The failure of the parties to enter into a general 
agreement of arbitration is, of course, often due to the fact that 
such general agreements are revocable except in states which 
have the modern arbitration statutes, while agreements limiting 
the arbitration to a determination of price or value are not 
revocable.*? Such limited clauses are found very generally in 
building contracts and insurance policies. The unsatisfactory 


1 That an arbitration may have to be followed by a law suit results, how- 
ever, not only from this kind of limited clause. In Matter of Marchant v. 
Mead-Morrison M. Co., 252 N. Y. 284, 169 N. E. 386 (1929) a divided court 
held that the particular arbitration clause before it permitted the arbi- 
trators to determine only liability, not damages. And in Newburger v. 
Lubell, 257 N. Y. 218, 177 N. E. 424 (1931) a similar double procedure was 
necessary because of the peculiar, perhaps unique, circumstances of the 
situation there presented. 

2 See StuRGES, COMMERCIAL ARBITRATIONS AND AWARDS (1930) 64, 65, 69. 
It should be noted also that in many states general agreements still are 
revocable at the will of either party at any time before the arbitration is 
ended and that most states have no compulsory future arbitration statutes. 
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state of our law regarding appraisal clauses in insurance policies 
was discussed in the first issue of this JOURNAL.? While these 
are generally not enforceable as arbitration agreements, limited 
clauses in building contracts are enforceable when they submit 
specific issues to arbitration. 

The recurring problems arising from such clauses in building 
and construction contracts are exemplified in the recent New 
York case of Matter of Lew Morris Company v. Driscoll Com- 
pany.* Two subjects were included in the arbitration clause there 
under consideration: (1) The meaning of drawings or specifica- 
tions, and (2) the “ true value ” of extra work and work omitted. 
A sub-contractor sought to compel arbitration under such agree- 
ment in the sub-contract of a claim for compensation on account 
of delays which increased the sub-contractor’s costs. The con- 
tractor contended that any dispute with regard to such increased 
costs did not come within the clause, because the work out of 
which the increased costs arose was work originally required by 
the contract, and, therefore, was not extra work. The Special 
Term of the Supreme Court granted the application without 
opinion and entered an order submitting to arbitration the con- 
troversy “‘ as contained in the petition ”. In the Appellate Division 
this order was affirmed by a vote of three-to-two. The majority 
of the court wrote no opinion. 

Mr. Justice Untermyer said, in dissent, that the claim was “ not 
for ‘extra’ work but for extra cost of work required to be 
performed ”; that, being a claim for damages for failure to per- 
form, it was not, he held, within the limited arbitration clause. 

On appeal, the ruling of the Appellate Division was unani- 
mously reversed by the Court of Appeals. The opinion of Chief 
Judge Crane rested the decision chiefly upon the view taken by 
the minority of the Appellate Division. This decision accords 
with the weight of authority. 

There is a tendency to construe such limited arbitration agree- 
ments strictly.. In two comparatively recent cases the Court of 
Appeals of New York has held that a claim for damages due to 
delay was not arbitrable because of the language of the particular 


3 KUPFER AND DANZIGER, APPRAISALS UNDER ARBITRATION LAWS, 1 THE 
ARBITRATION JOURNAL 92 (1937). 

+249 App. Div. 616, 291 N. Y. S. 375 (App. Div. I, 1936) ; revs’d by Court 
of Appeals, March 16, 1937. 
* See Sturges, 157, 158. 
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agreement. In the first of these cases* the clause covered all 
questions arising from performance of the principal contract; 
in the second,’ arbitration was limited to disagreements as to 
“ clauses ” of the contract. In Pennsylvania the rule is apparently 
the same.* However, the Circuit Court of Appeals for the Fourth 
Circuit recently held that claims for damages for delay are 
arbitrable under a clause submitting all questions relative to the 
“ fulfillment ” of the contract.° 

It is clear that arbitration clauses of limited character, like 
those under consideration, are fruitful sources of confusion, delay 
and expense. In states where such limited clauses are inevitable 
because of the absence of any statute making agreements to arbi- 
trate “future disputes” enforceable and irrevocable, they should 
be framed carefully and should be both narrow and specific. 
Elsewhere it is advisable that the parties submit to arbitration 
all controversies between them which arise out of the particular 
contract.—OSMOND K. FRAENKEL. 


Arbitration Agreements—Clauses for Entry of Judgment upon 
Award—Mandatory or Directory under Arbitration Statutes. Pro- 
ponents of arbitration have urged for years that arbitration 
offers a method for speedy, expeditious and inexpensive solution 
of commercial controversies—free from the formalism of the 
law. These claims have been vindicated, in the main, by some 
15 years of experience under the modern arbitration statutes. 

Nevertheless, there still remain many statutory formalities 
which cause unnecessary difficulty and which are the results 
largely of historical accident in the enactment of the various 
modern arbitration laws. Requirements for acknowledgment of 
submissions, for the naming of arbitrators, for making the agree- 
ment an order of the court and for a provision that the submission 
provide for entry of judgment, which still exist in certain statutes, 
may be cited in this connection. 


® Young v. Crescent Development Company, 240 N. Y. 244, 140 N. E. 510 
(1925). Three of the judges did not agree with the position taken by the 
majority. 

7 Matter of S. F. Company v. Thompson Starrett Company, 247 N. Y. 277, 
160 N. E. 369 (1928). 

8 See Somerset Borough v. Ott, 207 Pa. 539, 56 Atl. 1079 (1904); Ruch v. 
York, 233 Pa. 36, 81 Atl. 891 (1911). 
® Corporation of Charlestown v. Ligon, 67 F. (2d) 288 (C. C. A. IV, 1933). 
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A number of arbitration statutes, including those of New York, 
New Jersey, California and the United States, contain provisions 
permitting the parties to provide that a judgment of a court 
may be entered on an award. 

Section 1449 of the New York Civil Practice Act requires that 
a submission shall be in writing, duly acknowledged, or certified, 
as a deed, and goes on to say: 

The submission may provide that a judgment of a specified court of 
record shall be rendered upon the award made pursuant to the sub- 
mission. If the supreme court is thus specified, the submission may also 
specify the county in which the judgment shall be entered. If it does not, 
the judgment may be entered in any county. 

Under the old New York Code of Civil Procedure from which 
this language was taken, and which related exclusively to sub- 
missions of existing controversies, arbitration was a rigid, tech- 
nical proceeding. The conception of arbitration as an alternative 
to litigation, susceptible of quick and effective enforcement by 
summary judgment, did not take root until the passage of the 
modern arbitration statutes. It was quite proper therefore to 
permit the parties to agree to the entry of judgment on the 
award and to specify the county in which the judgment might 
be entered, and if they failed to do so, to refuse to enter judg- 
ment. Accordingly, the motion to confirm the award was to be 
made “to the court specified in the submission” and so were 
the motions to vacate, modify or correct the award. 

The New York Code of Civil Procedure had, prior to 1920, 
contained an article dealing in considerable detail with the sub- 
mission of existing disputes to arbitration. This statute declared 
what controversies could be submitted, the form of the submis- 
sion, a number of details as to the conduct of the arbitration and 
the arbitrators, and the form of the award. It provided for 
summary proceedings to confirm, vacate, modify or correct the 
award on certain specified grounds, and for the entry of judgment 
on any order confirming, modifying or correcting the award. 

The Code provisions had two limitations, however, which made 
it impracticable to establish a modern arbitration system under 
them. They applied only to submissions of existing disputes and 
permitted the revocation of the submission at any time prior to 
the conclusion of the hearing before the arbitrators. 

The provisions of the Code relating to the conduct of arbitrations 
were not in all respects suitable for such a system as the sponsors 
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of the new legislation desired. They had, however, been in effect 
for many years and there was in the aggregate a considerable 
body of law interpreting them. Commercial bodies were familiar 
with their meaning and the practice which they prescribed. It 
seemed probable that there would be a greater opportunity of 
passing new legislation if as much of the existing system were 
preserved as possible, leaving the task of securing an entirely 
satisfactory statute to the time when experience and education 
of the general public should have demonstrated its necessity and 
desirability. Those who have had experience with amendatory 
legislation will understand the practical considerations back of 
this course, and that the retention of a large part of the Code 
did not indicate entire satisfaction with it, but merely a conviction 
that it was politic to leave it undisturbed for the time being and 
to center effort on the correction of the most serious defects. 
While the Code provisions required unnecessary and undesirable 
formality in the arbitration, it seemed probable that a fairly 
effective arbitration system could be built up under them. 

The 1920 Act was intended as a new departure in the field of 
arbitration. For the reasons just given, the provisions of the old 
Code, despite their technical limitations, were left unchanged in 
most respects. But these technical limitations were generally 
cast aside so far as agreements for the arbitration of future dis- 
putes were concerned. Although Section 8 of the 1920 statute 
provides that the sections of the Civil Practice Act “so far as 
is practicable and consistent with this chapter shall apply to an 
arbitration agreement under this chapter, and for such purpose 
the arbitration agreement shall be deemed a submission of arbi- 
tration”, this language has not been construed to carry the 
technical limitations over into the new statutes. For example, 
the requirement that a submission shall be acknowledged is not 
applied to agreements for the arbitration of future disputes.’ 
Likewise, it has been held that an agreement to arbitrate future 
disputes need not be signed by the parties. 

The New York courts have consistently held that limitations 
inconsistent with the purpose of the 1920 statute are not to be 
read into it and that the reference to the terms of the Civil 


1 Matter of Inter-Ocean Mercantile Corp. 206 App. Div. 658. Matter of 
Yeannakopoulos, 195 App. Div. 261. 


2 Japan Cotton Trading Co., Ltd. v. Farber, 23883 App. Div. 354. 
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Practice Act was not intended as a limitation upon the broad 
scope and application of the 1920 statute, but simply for the 
purpose of reading into it the machinery for the effective conduct 
of arbitration. 

Unfortunately, however, a number of subsequent modern 
statutes, such as those of New Jersey, California and the United 
States, were copied almost verbatim from the New York law. 
The New Jersey act was adopted in 1923. The commercial bodies 
of New Jersey who prepared the draft of the act were assisted 
by those who had participated in the preparation of the New 
York legislation. The New Jersey act rested on experience under 
the New York legislation and was intended to embody the same 
principles as the latter. 

The same is true of the United States Arbitration Act adopted 
in 1925. As in the case of New Jersey, reliance was placed on 
experience under the New York legislation, and frequent refer- 
ence to the New York and New Jersey statutes and to the simi- 
larity of principles in those acts and in the Federal bill, was 
made in the hearings before the Congressional Committees. 

Thus we find in the New Jersey, the United States and other 
modern arbitration statutes, language dealing with agreements 
in submissions for the entry of judgment upon an award.? Such 
a provision was pertinent and fitted in with the statutory scheme 
under the old New York statute, but has no place in the modern 


’The New Jersey law provides that the parties to a submission may 
“agree that a judgment of a court of record, specified in writing, shall be 
rendered upon the award, made pursuant to the submission. If the court is 
thus specified they may also specify the county in which the judgment shall 
be entered. If the writing does not specify, the judgment may be entered 
in any county.” (Laws 1928, p. 291, §2.) 

The Federal Act, in Section 9, provides: “If the parties in their agree- 
ment have agreed that a judgment of the court shall be entered upon the 
award made pursuant to the arbitration, and shall specify the court, then 
at any time within one year after the award is made any party to the 
arbitration may apply to the court so specified for an order confirming the 
award... ...” 

The California provision is identical with that of New Jersey, except the 
last sentence, which instead of permitting judgment to be entered in any 
county, provides that “the judgment may be entered in the superior court 
of the county or city and county in which said arbitration was had”. 
(California, Code of Civil Procedure, §1281). 
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statutory systems.‘ Its presence in the modern acts has already 
led to confusion and has presented some difficult questions of 
construction and application of the statute. 

The problem has been raised again by a recent decision in a 
lower New York court. In the case of In re Resolute Paper 
Products Corporation, 160 Misc. 722, a motion was made to con- 
firm an award following a written submission to arbitration. The 
submission did not contain a provision with respect to the entry 
of judgment. The respondent claimed that under the provisions 
of Section 1449 of the Civil Practice Act, the petitioner had no 
right to the entry of judgment on motion, but was limited to the 
bringing of an action as upon a common law award. 

The court decided that the language of the section was per- 
missive and not mandatory, and that the petitioner was entitled 
to an order confirming the award and directing the entry of 
judgment. The opinion of Mr. Justice Valente contains a careful 
review of the history of arbitration and of the earlier decisions. 
His main ground of reliance is upon the use of the language 
“may ” as contrasted with the use of the word “ shall ” in the lan- 
guage of the same section dealing with the requirement for signa- 
ture and acknowledgment. Apart from the technical discussion, 
the opinion furnishes further evidence of the broad and liberal 
attitude which the New York courts have, with reasonable con- 
sistency, adopted toward arbitration. The court said: 

A consideration of the developments of arbitration, together with the 
policy adopted by the Legislature in enacting the arbitration law, leads 
me to the conclusion that even in the absence of a provision in the sub- 
mission agreement for the entry of judgment, a summary judgment 
may nevertheless be obtained upon motion, as provided in Section 1456 
of the Civil Practice Act, notwithstanding the absence of the name 
of the court in the submission (p. 727). 

The court concludes that the language of Section 1449 means 
simply that the parties may specify a court if they wish judgment 
to be entered in any court other than the Supreme Court. The 
decision seems sound in its analysis. It is in accord with the 
views of a leading authority. 


4 The proposed revision of the New York statute prepared by the Com- 
mittee on Arbitration of the Association of the Bar of the City of New York, 
omits this provision entirely. 

5 STURGES, COMMERCIAL ARBITRATIONS AND AWARDS, p. 320—Mr. Justice 
Valente adopted the same reasoning as that followed by Prof. Sturges, except 
in one respect. He concluded that in the absence of a provision for judgment, 
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An apparently contrary view was, however, adopted in Lehigh 
Structural Steel Co. v. Rust Engineering Co., 59 Fed. (2d) 1038; 
cert. denied, 287 U. S. 626. The case involved a contract for the 
arbitration of future disputes. The motion to confirm the award 
in the Federal District Court, under the Federal Arbitration Act, 
was denied and affirmed on appeal. The court relied upon the 
language of Section 9, dealing with the confirmation of awards 
which provides: 


If the parties in their agreement have agreed that a judgment of the 
court shall be entered upon the award made pursuant to the arbitration, 
and shall specify the court ... any party to the arbitration may 
apply to the court so specified for an order confirming the award... . 


This language is very different from that found in the New 
York and New Jersey statutes. There is not the same opportunity 
under this language to treat the entry of judgment provision as 
permissive. Accordingly, the jurisdiction of the court to entertain 
an application for an order of confirmation is conditioned on an 
agreement for entry of judgment, whether it relates to future or 
existing disputes. While the policy is entirely unsound and there 
is no discoverable reason for the provision, it is difficult to see 
how the court could have reached any other conclusion. The 
case is clearly distinguishable from the Resolute decision and 
is limited solely to the Federal Act.°® 





the award could be confirmed only in the Supreme Court. Prof. Sturges takes 
the view that it may be confirmed in any court of record. The language of 
Section 8 of the 1920 statute would seem to support Mr. Justice Valente. 

The view that this language was permissive and not mandatory was also 
adopted in City of Rahway v. Cleary, 10 N. J. Misc. 545, affirmed 109 N. J. L. 
348. The case involved the language of the New Jersey statute, which is 
practically identical with that of Section 1449. 

®The decision of the U. S. Supreme Court in Marine Transit Corp. v. 
Dreyfus, 284 U. S. 268, may at first glance seem inconsistent with the 
Lehigh Structural Steel decision. In the Marine Transit case a Charter 
Party agreement contained a provision for arbitration before a committee 
of the New York Produce Exchange. Nothing was said concerning the 
entry of judgment. The shippers commenced an admiralty proceeding by 
libelling the tug and barge involved and then moved for arbitration. The 
application was granted, the arbitration held and a motion made by the 
shipper to confirm the award. One of the questions involved in the appeal 
related to the right of the shipper to have the award confirmed and judg- 
ment entered in the absence of provisions to that effect in the arbitration 
agreement. The Supreme Court held that under Section 8 of the act per- 
mitting the Admiralty Court to retain jurisdiction after a libel or seizure, 
y | 
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Under the Federal Act, therefore, both submissions of existing 
disputes and contracts to arbitrate future disputes must contain 
an agreement for the entry of judgment in order that the award 
may be confirmed on motion. Even though the Resolute Paper 
Products case may be reversed on appeal, a reversal would not 
require agreements for the arbitration of future disputes to 
contain the judgment provision. Unlike the Federal Arbitration 
Act, the New York statute requires no such construction in its 
application to agreements for arbitrating future controversies. 

The 1920 New York statute, after providing that the sections 
of the Civil Practice Act shall apply to agreements for the arbi- 
tration of future disputes “ so far as practicable and consistent”, 
then continues “ and for such purpose the arbitration agreement 
shall be deemed a submission to arbitration. Wherever in such 
sections reference is made to the court specified in the submission, 
the Supreme Court shall have jurisdiction of the subject matter 
if no court be specified in the arbitration agreement”. At first 
reading this provision would appear merely to relieve the parties 
of the necessity of naming a court of record, the judgment of 
which should be rendered on the award. On analysis, however, 
it is evident that the change is more far-reaching. “‘ Reference is 
made to the court specified in the submission”, as the language 
of the modern statute reads, in those sections of the Practice Act 
relating to the confirmation, vacation and modification of an 
award. Application for any of these classes of relief is to be 
made “ to the court specified in the submission ”, but by the pro- 
vision of Section 8 of the new law “the court specified in the 
submission ”’ is “ the Supreme Court ... . if no court be speci- 
fied in the arbitration agreement ”, and furthermore, the Supreme 
Court “ shall have jurisdiction of the subject matter ”’. In other 
words, reading the statute reasonably and in the light of modern 
policy, it would appear that there is much more here than merely 
relieving the parties from specifying the court of record—it 
would appear that there is obviated the necessity of providing 
that a judgment of the specified court shall be rendered. There 





to “direct the parties to proceed with arbitration ... and to enter its 
decree upon the award ”’, the procedure adopted was proper. The decision 
rests upon the proposition that Section 8, dealing with arbitration in ad- 
miralty proceedings, is independent of the provisions of Section 9. It is 
therefore limited to this type of action and the probabilities are that the 
Lehigh Structural Co. decision will continue to be binding law. 
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would have been no particular object in relieving the parties 
merely from specifying the court, because naturally the Supreme 
Court, having state-wide jurisdiction, would be the court chosen, 
except in very special circumstances, and in those special circum- 
stances the parties are still to name the special court. 

While the question does not appear specifically to have been 
raised, it is equally evident that the New York courts in practice 
have followed this construction of the law, because hundreds of 
awards have been confirmed and judgment entered, and yet it is 
common knowledge that the great majority of clauses for the 
arbitration of future disputes contain no provision for the entry 
of judgment on the award.—BURTON A. ZORN. 


DIGEST OF RECENT NEW YORK SUPREME COURT DECISIONS 


MANY legal questions concerning the validity of submission agree- 
ments, the enforcement or the vacating of awards and similar 
problems are ruled upon by the New York Supreme Court in 
Special Term. Since the great majority of these Special Term 
decisions are not officially included in the New York Reports, but 
are usually reported only in the New York Law Journal, it ap- 
pears to the editors of this JOURNAL that a survey of the more 
important Special Term decisions rendered in 1936, with a quar- 
terly review of such cases hereafter, will be of interest to its 
readers. 

The following is a selection of the decisions for 1936 and the 
first quarter of 1937: 


Arbitration Provision on Back of Receipt for Goods. No other written docu- 
ment memorializing a contract between the parties existed except two receipts 
for the goods which contained on the back and after the signature of the 
respondent an arbitration clause. Held, that these receipts constitute a valid 
agreement in writing to submit to arbitration. “It is clear that there must 
be an agreement in writing. This agreement need not be signed by both 
parties, but that is as far as our Appellate Courts have gone.” (The court 
then quotes from In Matter of Japan Cotton Trading Co., Ltd. v. Farber, 
233 App. Div. 854).1 Werdna Silks, Inc. v. B. Tobias, Inc., Sup. Ct. Spec. 
Term Pt. I, N. Y. L. J. February 26, 1936, p. 1001. McLaughlin, J. 





1 With regard to the question when and whether an arbitration clause on 
an invoice constitutes a valid arbitration agreement, cf. Matter of Amalga- 
mated Silk Corp., N. Y. L. J. November 29, 1929 and particularly Matter 
of Strong Hewat & Co., Inc., N. Y. L. J. June 17, 1924. In the latter case, 
involving a “spot” sale, the invoice or sales memo is usually the only 
writing covering the transaction, so that an arbitration clause contained 
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Arbitration Provision Rubber Stamped on Contract Valid. Motion to compel 
arbitration granted. On each copy of the contract was rubber stamped a 
provision for arbitration which was held sufficient to bind the parties to 
the arbitration agreement. In re Carnac Cottons, Inc., Sup. Ct. Spec. Term 
Pt. I, N. Y. L. J. January 21, 19387, p. 341. Cotillo, J. 


Recission of Contract Does Not Void Arbitration Clause. Motion to confirm 
the award granted. Respondent asserts that when a dispute arises as to 
breach of a contract containing an arbitration clause, either party claiming 
a breach can rescind the contract, including the arbitration clause. “ That 
is not true. The very object of the arbitration is to ascertain if there is a 
breach and who breached it. It is true that any contract can be rescinded 
for breach on the part of the other party. The arbitration agreement, how- 
ever, is not a part of the main contract. It is a separate and separable 
contract. It must be breached to warrant recission. If one of the parties 
demands arbitration of a main contract and it is conceded that the other 
refuses to arbitrate, then the former may rescind the arbitration agree- 
ment and the latter cannot, after its recission, avail of it, unless it is found 
that the breach of the arbitration clause is immaterial.” In re Albert, 
Sup. Ct. Spec. Term Pt. I, N. Y. L. J. March 12, 1936, p. 1277. McLaughlin, J. 


Defense of Fraud and Misrepresentation Inadmissible in Proceeding to Con- 
firm Award. Motion to confirm granted. Cross motion to vacate denied. Re- 
spondent’s allegation that it was induced to enter into the contract by fraud 
and misrepresentation was fully considered by the arbitrators. The arbitra- 
tion clause “ all controversies arising out of or related to the contract shall 
be settled by arbitration ” was broad enough to justify a conclusive holding 
by the arbitrators upon the merits of the case including the issue of fraud 
and misrepresentation. In re Allentown Silk Co., Inc. (Advance Silk Corp.), 
Sup. Ct. Spec. Term Pt. I, N. Y. L. J. September 30, 1936, p. 928. Pecora, J. 


Signature No Prerequisite for Arbitration Agreement. A contract was nego- 
tiated orally by a broker. It is evident that he did not bind the seller, for 
he later sent a writing, saying that the seller would confirm the sale if the 
buyer would. Elementary principles of contract law make that an offer. 
The buyer never signed any agreement to arbitrate. The offer was an offer 
of sale with a condition for arbitration. The seller could not impose on the 
buyer the condition that if the buyer did nothing the offer was accepted. 
Beyond question the offer was, however, accepted and the buyer received the 
goods. But a written contract is required to allow arbitration of a future 
dispute. Is a contract a party’s written contract, without his signature, when 
beyond question he has accepted a written offer? He could not accept and 





therein would be enforceable. And In re Giant Silk Mfrs., Inc., N. Y. L. J. 
February 3, 1927, the sales slip contained an arbitration clause in small 
print, likely to escape notice. In this case, determination by a jury was 
ordered. The jury found for the petitioner and arbitration was compelled. 
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vary the offer. The case of Japan Cotton Trading Co. v. Farber (233 App. 
Div. 354) answers that question in the affirmative. The motion to vacate is 
denied. Hoffman v. Krikorian, Sup. Ct. Spec. Term Pt. I, N. Y. L. J. 
January 27, 1936, p. 478. McLaughlin, J. 


Interposition of Answer no Waiver to Arbitration. Motion to compel arbitra- 
tion granted. Waiver of arbitration is a matter of intent. The interposition 
of an answer is not ipso facto such a waiver. “ Even if Zimmerman v. Cohen 
(236 N. Y. 15) leans toward such a rule, Hosiery v. Goldston (238 N. Y. 22) 
and Nagy v. Arcas (242 N. Y. 97) indicate there is no such inflexible rule. 
Petitioner has moved promptly and has not slept on his rights, and his acts 
are not inconsistent with his reservation of the right to invoke arbitration.” 
Oltarsh v. Classic Dresses, Inc., Sup. Ct. Spec. Term Pt. I, N. Y. L. J. 
January 21, 1937, p. 341. Cotillo, J. 


Waiver of Arbitration Agréement. Motion to compel arbitration denied. “ By 
submitting to the jurisdiction of the Municipal Court, by interposing defenses 
there, by not opposing a motion for a bill of particulars, by not heretofore 
insisting on arbitration, and by other unequivocal acts, the defendant 
clearly indicated its waiver of the arbitration provision of the contract. 
Arbitration must be resorted to promptly; it cannot be made the basis for 
an escape from a situation which one of the parties created.” Associated 
Dyeing & Printing Co., Inc. v. La Mode Textile Co., Inc., Sup. Ct. Spec. Term 
Pt. I, N. Y. L. J. October 15, 1936, p. 1176. Collins, J. 


Estoppel from Asserting Arbitration Agreement. Plaintiff permitted to pro- 
ceed with his action at law and the stay heretofore ordered is vacated. 
“Defendant by its dilatory conduct has so prejudiced plaintiff as virtually 
to make arbitration impossible now. It should therefore be estopped from 
asserting that the claim should be arbitrated and to be deemed to have 
abandoned arbitration.” Andino v. Ann-Rose Frocks, Inc., Sup. Ct. Spec. 
Term Pt. I, N. Y. L. J. November 12, 1936, p. 1633. Valente, J. 


Waiver and Estoppel of Arbitration. In an injunction proceeding regarding 
infringement of a patent, held that in view of the sweeping equitable relief 
sought by plaintiff, coupled with defendant’s “on the fence” attitude when 
plaintiff requested arbitration, defendant should not now be permitted to 
invoke the arbitration clause as a bar. Albert Hepp & Co., Inc. v. Larkin, 
Sup. Ct. Spec. Term Pt. III, N. Y. L. J. January 29, 1987, p. 498. Cotillo, J. 


Arbitration Agreement of Organization Binding on Members. Both parties 
are individual members of two organizations which entered into an arbitra- 
tion agreement. The agreement is not signed by either of the parties to this 
dispute. “‘ Nevertheless it is a written agreement to arbitrate. Each of these 
parties made his own organization his agent to agree to arbitration.” Matter 
of Burger, Sup. Ct. Spec. Term Pt. I, N. Y. L. J. February 4, 1936, p. 635. 
McLaughlin, J. 
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Arbitration Agreement of Organization Binding on Members. Motion to con- 
firm granted. Motion to vacate denied. ‘“‘ This raises the constantly recurring 
question whether one group can consent to arbitrate with another group as 
to disputes arising not between the groups, but between an individual of one 
group and an individual of another group. The invariable answer in the 
lower courts is ‘ yes.’ All the hair-splitting reasoning here is trite. The 
question should be flatly raised in a higher court.” In re American Cloak & 
Suit Mfg. Ass’n. Sup. Ct. Spec. Term Pt. I, N. Y. L. J. February 19, 1936, 
p. 884. McGeehan, J. 


Wage Dispute. Held, that a dispute between an employers’ organization and 
a labor union is in effect one concerning the rate of wages. “A controversy of 
this nature does not come within the provisions of the Arbitration Law so 
as to permit the designation by the Supreme Court of an arbitrator or 
umpire, pursuant to Section 4-g of that statute. Motion denied.” (Matter 
of Fletcher, 237 N. Y. 440; Matter of Buffalo & Erie R’y., 250 N. Y. 275).2 
In re Sinuta, Sup. Ct. Spec. Term Pt. I, N. Y. L. J. November 23, 1936, p. 
1819. Wasservogel, J. 


Mandatory Injunction Granted in Labor Dispute. The award ordered re- 
spondent to live up to a contract under which he had agreed to employ only 
union labor. Respondent argues that the judgment of the court would take 
the form of a mandatory injunction and that such a judgment cannot be 
founded on facts found by arbitration. After citing Susquehanna SS v. 
Anderson (239 N. Y. 285), the court decided that the court should accept 
the facts found by the arbitrators and upon those facts grant injunctive 
relief as asked by plaintiff. In re Albert (Sheepskin, Leather Coats &c 
Union), Sup. Ct. Spec. Term Pt. I, N. Y. L. J. May 19, 1936, 288 N. Y. S. 
933. McLaughlin, J. 


Refusal to Adjourn as Ground for Vacating. A refusal by an arbitrator to 
permit an adjournment in order to let one party present books and certain 
papers to the arbitrators held to be an abuse of discretion, depriving the 
party of its opportunity to present its case. Therefore, the matter will be 
sent back to the arbitrators for further consideration under such cir- 
cumstances. Matter of Kleban, Sup. Ct. Spec. Term Pt. I, N. Y. L. J. 
January 18, 1937, p. 282. Cotillo, J. 


Evidence—Test by Arbitrator upon Request of One Party before Hearing. 
Motion to confirm granted. The arbitrator had tested a sample of wax that 
was delivered to him by the buyer before the arbitration, with the request 
that he test it. The seller did not object to ‘that. The buyer now objects 
that the test was made after the hearing was closed. Held, that it “ does 
not lie in the mouth of the buyer ” to complain about a test which he pro- 
cured to be made. The case of Stefano Berezzi, Inc. v. Krause (239 N. Y. 
319) is clearly distinguishable, since in that case the arbitrator made 





2 Cf. the case following. 
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inquiries for himself after the hearing without notice to either one of the 
parties and rendered his award on the strength of such personal investiga- 
tion. In re Twin City Shellac Co., Inc., Sup. Ct. Spec. Term Pt. I, N. Y. L. J. 
January 21, 1936, p. 365. McLaughlin, J. 


Objection to Selection of Arbitrators Named in Advance. Motion to compel 
arbitration is granted. “ Thé selection of the individuals to hear any con- 
troversy in advance is questionable and is open to the charge that their 
conduct or interest acquired since nomination may disqualify them. The 
instant case presents that situation. Let the petitioner and respondent name 
an arbitrator within two days after service of this order, with notice of 
entry. If within five days thereafter the two arbitrators so named are 
unable to agree upon a third arbitrator or umpire a motion may be made to 
the court for the appointment of such umpire upon three days’ notice to the 
attorneys for the respective parties. Or if the parties agree the arbitration 
shall be made in accordance with the rules of the American Arbitration 
Society, and in which case the parties shall specifically state the matter to 
be submitted to said arbitration. Settle order.” Finetex Comforters, Inc. v. 
Duke, Sup. Ct. Spec. Term Pt. I, N. Y. L. J. December 1, 1936, p. 1941. 
Callahan, J. 


Other current decisions of special interest: 


Processing Tax within Scope of Arbitration Agreement. Motion to proceed 
to arbitrate confirmed. Held, that a controversy concerning the refunding of 
processing taxes is one which arises “ under or in relation to” the contract 
between the parties. The controversy is substantial and involves more than 
a mere “ calculation ” or “ computation.” Petitioner is entitled to an order 
compelling arbitration even though the only issue for the arbitrators is the 
assessment of damages. In re Carnac Cottons, Inc., App. Div. Sup. Ct. 1st 
Dept., N. Y. L. J. December 16, 1936, p. 2218. Martin, P. J. 


Option to Arbitrate under the N.R.A. or The Rules of the American Arbitra- 
tion Association. Held, that the fact that the N.R.A. was declared uncon- 
stitutional does not void the entire arbitration agreement. Where an option 
is granted in a contract as to the method of performance, the elimination of 
one method because of impossibility binds the party to performance accord- 
ing to the remaining method. The issue whether the arbitration provision 
remains effective, despite the fact that one possibility under the option 
agreement is eliminated, is one of law. There is no situation here which 
would require a jury trial. The decision of the lower court staying pro- 
ceedings in an action to recover damages until plaintiff has agreed to 
submit the controversy to arbitration and until an award is made is there- 
fore affirmed. Rosing-Cohn Corp. v. Horace Woolen Corp., App. Div. Sup. Ct. 
Ist Dept., N. Y. L. J. January 21, 1937, p. 463. Martin, P. J. 


Bias as Ground for Vacating Award. This was a motion to impeach an award 
of arbitrators for the reason that one of them had erroneously conceived the 
idea that it was his duty to represent the party responsible for his selection, 
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rather than act as an impartial judge. The arbitrator in question had stated 
at the end of the second hearing (presentation of the evidence having only 
fairly begun) that he “ was ready to find for the defendant T.” The trial 
judge had denied the motion, but was overruled by the Supreme Court. The 
court held that an arbitrator is not an agent of the parties, but serves in a 
quasi-judicial capacity. Therefore, an arbitrator who would utter an opinion 
on the merits of the case before he had heard all the evidence misconceived 
his duty. There was a dissenting opinion of the chief justice to the effect 
that there was not sufficient evidence to justify the vacating of the award. 
Noffsinger v. Thompson, 54 P. (2d) 683 (S. C. Colo. 1936). 
WALTER J. DERENBERG. 





AWARD OF THE CITY OF CNIDOS IN THE MATTER OF 
THE HEIRS AND THE CITY OF CALYMNA 


In Greek legal history appears about 100 B. C. a record of 
the case involving the city of Calymna. This was an action for 
money brought by the heirs of a banker named Pausimachos. 
He and Hipprocates, two bankers of Cos, had loaned a large 
sum of money to the city of Calymna, the loan having been 
underwritten by the citizens of Cos. One of the lenders, Hip- 
procates, died, his share of the loan being one-fifth, and Pausi- 
machos, whose share was four-fifths, also died. The heirs of 
the latter now claimed their full share on the ground that 
former payments should not be credited because the loan was 
not a joint loan but a several one and the payments to the heirs 
of Hipprocates could not be credited against the share of the 
heirs of Pausimachos. 

The dispute was referred by arbitration to the disinterested 
city of Cnidos; the trial took place before a popular jury of 
240 of its citizens. 

A full historical account of this arbitration with its proce- 
dure appears in Wigmore’s “ Panorama of the World’s Legal 
Systems.” 

















FAMOUS AWARDS 
TENNESSEE HIGHWAY CASE 


A CERTAIN construction company became the successful bidder 
upon a State Highway Department project to construct a road 
some 15 miles in length in a mountainous section of Tennessee. 
A contract was thereafter entered into by the parties, providing 
for the construction of a bituminous asphalt surface road under 
standard State Specifications. The construction thereby under- 
taken embraced the necessary excavating and grading, the laying 
of an underplaced rock foundation course to measure, when 
compacted, 8 inches in depth and the surfacing of the road 
with bituminous asphalt over a limestone surface to a depth of 
21% inches. 

During the course of the work the original contract was en- 
larged by several supplemental agreements and in the several 
documents the compensation of the contracting company was 
definitely fixed at specified sums. Following the completion of 
the work, however, the construction company claimed the sum of 
$90,000 in excess of the agreed aggregate amount, on the ground 
that labor and materials had been performed and furnished by 
it at the request of the State Highway Department and outside 
the terms of the entire contract as subsequently extended. Other 
attempts at an adjustment of this dispute having failed, the 
parties entered into a submission agreement referring their dif- 
ferences to arbitration. 

While the State correctly took the position that it could not 
become a party to an enforceable arbitration, it was felt that, 
in the interest of the broader equities involved, a solution of the 
dispute by arbitration, the result of which would, in honor, be 
observed by the parties, afforded a suitable disposition of the 
controversy. Accordingly, an agreement was entered into be- 
tween the State officials and the contractors to submit the con- 
troversy to a board of three arbitrators consisting of two civil 
engineers—one selected by each party—and the Chief Justice of 
the Supreme Court of the State. It was also provided that a ma- 
jority decision should prevail. The necessary procedural control 
was further delegated to the board and hearings, at which the 
contending parties were represented by counsel, shortly began. 
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The claims of the contractor concerned: a) whether the com- 
pany had been fully compensated for rock excavation as con- 
trasted to the less expensive removal of ground; b) compensation 
for excess excavation below subgrade; c) payment for “ back 
fill”, which is the replacing of ground or rock, previously exca- 
vated, to fill out certain depressions in the road; d) the proper 
method in road construction and whether a change in the method 
warranted extra compensation; e) compensation for supplying 
and laying an extra one-inch depth in the surface course of the 
road. 

After numerous hearings, the examination of many witnesses 
and the compilation of a mass of testimony and exhibits, the 
arbitrators turned to the making of their award. In view of the 
many technical questions involved, presenting many opportunities 
for honest difference of qualified opinion, and in further view of 
the apparent fact that the two engineer-arbitrators tended very 
markedly in their expressed views to champion the conflicting 
causes of the parties by whom they had been appointed, the 
third arbitrator, representing the strictly judicial element on the 
board, requested the submission to him of their respective con- 
clusions and the technical grounds upon which the same were 
based. He then applied to the several items under consideration 
the broader rules of judicial interpretation, the application of 
legal principle and the weighing of conflicting evidence. In this 
manner, by the rejection of some claims and the allowance of 
others, reduced to ascertained amounts by the accepted method 
in the computation of damages, the construction company was 
awarded the sum of $30,000. 

The resolving of difficulties and dangers, many inherent and 
well-nigh inescapable, many avoidable and subject to remedy, 
which are incident to construction contracts, were illustrated in 
this arbitration. 





CHARLES E. HUGHES, CHIEF JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES, ON THE SPIRIT 
OF FAIRNESS AND ACCORD 


“ The influence of the arbitral arrangements and judicial in- 
stitutions is far greater than their service in disposing of par- 
ticular differences. The fact that there is a court, a facile 
recourse to arbitral procedures or judicial remedy, makes 
actual resort to such processes the less necessary, because the 
spirit of fairness and accord is cultivated.” 














ACTIVITIES OF THE BAR 
THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


IN 1925 the New York City Bar Association appointed a special 
committee on arbitration which numbered among its members 
Mr. Julius Henry Cohen and Mr. Harlan F. Stone, now Mr. 
Justice Stone. This committee remained in existence for five 
years and made a series of painstaking and illuminating studies 
of the operation of arbitration in New York, which are embodied 
in its reports printed in the Year Books of the Association in 
1925 to 1929 inclusive. It did not recommend any concrete action. 
In 1929, on the committee’s own recommendation, it was not 
continued. 

In 1935 the Association again appointed a special committee on 
arbitration which is still in existence. The aim of this committee 
has been, so far as possible, to take concrete action in furtherance 
of the beneficent objects of arbitration. Some of the things that 
it has endeavored to do have been outgrowths of recommendations 
made from time to time by the former special committee on arbi- 
tration and some are based on new ideas of its own. Among its 
activities have been the following: 

In 1936, the committee prepared and sent to each of the 3,700 
members of the Association a letter urging the wider use of 
arbitration and, later, distributed a pamphlet entitled “An Out- 
line of Arbitration Procedure ”’. 

The committee also made a careful study of the New York 
statutes covering arbitration, which are at present partly in the 
Civil Practice Act and partly in the Arbitration Law. As a 
result of this study, it prepared a bill consolidating and amending 
these statutes, which was approved by the Bar Association on 
December 8, 1936. An outline of this bill was contained in the 
January, 1937, number of THE JOURNAL, pp. 100-104. It has been 
introduced in the Legislature and it is hoped that it will become 
a law. 

The committee has from time to time received requests for the 
designation of arbitrators to act in particular controversies. As 
an outgrowth of such requests, it has prepared a panel of mem- 
bers of the Association who are ready to act as arbitrators should 
their services be requested. This panel is being printed and it 
is expected to be distributed to the members of the Association 
in the near future —H. H. NORDLINGER. 
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BOOK REVIEWS AND NOTES 


A Panorama of the World’s Legal Systems. By John H. Wigmore. 
Washington Law Book Co., Washington, D. C., 1936. pp. xxii+ 
1206. 


At this time, when American thought and action are much pre- 
occupied with expedients and emergencies and its judicial system 
is the most absorbing subject for public discussion, it is of deep 
interest to have a book which reveals the origin of modern judicial 
systems and which indicates that many centuries ago adequate 
legal systems flourished in ancient civilizations and left an in- 
valuable heritage to our present civilization. 

The Panorama of the World’s Legal Systems by Col. John H. 
Wigmore is such a book. Its scholarship and research bring vividly 
to us the knowledge that the Anglo-Saxon judicial system is the 
inheritor of vast legal experiments, wisdom and organization of 
legal thought and that the judicial principles and practice of old 
and new nations have much in common. 

This observation is particularly true of arbitration. It does 
not astonish us to find that arbitration flourished in ancient 
Athens and Rome and that its principles then were much the same 
as in New York and Boston. But it is of absorbing interest to 
learn that the forerunner of the Jewish Court in New York City 
was a charter granted to the Jewish people by King John of 
England in A. D. 1200, authorizing them to settle controversies 
among themselves; and that the earliest recorded civil judgment, 
now extant, dates from B.C. 117 and represents a formal judg- 
ment of arbitration between two loca! tribes concerning a boun- 
dary. A bronze tablet found near Genoa has preserved this record. 
Even so were many of the New England boundaries determined 
by American Colonists, who knew no better way of settling such 
controversies. 

Of even deeper significance is the fact that in the ancient 
Japanese system, arbitration preceded submission of disputes to 
courts and only when it failed was litigation instituted. This is 
a procedure men now seek to re-establish, after many centuries 
of disuse, as, for example, in the New York statute which would 
deny injunctions in labor controversies unless proof is given that 
pacific settlement has first been sought. 
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But the fascination of this book lies less in origins and experi- 
ments in arbitration than in the graphic portrayal of justice, on 
the Nile, in Mesopotamia, among the Jews, the Chinese and the 
Japanese, and in its vivid pictures of the Hindu, the Slavic, the 
Germanic, the Greek and the Roman legal systems, bringing us 
down through the ages to the Romanesque and Anglican systems. 
It is a view of law and of mankind’s undertaking to administer 
justice that strengthens belief in the survival, expansion and 
stabilization of justice, even though wars may have destroyed the 
civilizations that produced these systems. 

The volume is copiously illustrated, thereby giving a greater 
sense of reality to these systems of long ago. It is a book by which 
either the layman or the lawyer can be whisked far away from 
the dull problems of today into the magic scenes of thousands 
of years ago—and come back believing in the imperishable at- 
tributes of arbitration or of law which men will always make a 
fundamental part of whatever civilization they build.—MosEs H. 
GROSSMAN. 


Supplement to the Law and Procedure of International Tribunals. 
By Jackson H. Ralston. Stanford University Press, Stanford 
University, 1936. pp. xx+231. 


This addition to the parent volume, the revised edition of which 
appeared in 1926, discloses certain interesting facts in regard 
to the trend and achievements of international arbitration. The 
plan of the digest of the opinions expressed by arbitrators and 
international commissioners is identical, except that the excerpts 
and summaries of this volume, classified under the cognate section 
numbers of the 1926 edition, are usually designated by the use 
of the letters a, b, etc. By means of this device it is easy to tell 
at a glance from which volume the extract is taken, and this will 
facilitate its use as a reference work. 

As the author states in his one-page preface, in the interval 
since the Stanford University Press published The Law and 
Procedure of International Tribunals much work has been done 
in the field of international arbitration: “ particularly by the 
various commissions which have sat upon claims between different 
countries and Mexico; by Judge Huber, in settling differences 
between Spain and Great Britain; by Judge Parker and others, 
as between Germany and Austro-Hungary and the United States; 
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and by a variety of other special arbitrations. In addition, the 
work of the Hague Permanent Court of International Justice has 
assumed new importance.” 

The decisions and pronouncements of these various tribunals 
and commissions are of interest and especial value in regard to 
the questions arising out of the succession of states and the effect 
of option in cases of dual citizenship. 

In certain other matters such as the application of the term 
“denial of justice” with relation to the responsibility of states, 
the jurisprudence is admitted to give rise to confusion. It is 
hoped that the writers on the subject of international law will help 
to clear this up. Such confusion is inevitable, since arbitrators 
and commissioners are sometimes selected for political reasons 
rather than because of their juridical attainments. 

There is another tendency of our international jurisprudence 
which necessarily affects the decisions of such tribunals: it is 
the extraordinary development of treaties, the provisions of which 
now cover a much greater portion of international relations than 
was formerly the case. The consequence is that the awards are 
mainly concerned with the rather technical determination of the 
meaning of treaty stipulations. 

Judge Ralston was known as one of the ablest of the lawyers 
practicing at the Capital and he represented claimants in many 
important cases involving questions of international law. He was, 
therefore, appropriately appointed by our Government to sit on 
several international claims commissions. It is fortunate for the 
science of the subject that he has, since his retirement from 
active practice, continued his researches in the field and given us 
the benefit of his skillful and indefatigable labor, which have 
resulted in this valuable compendium of international juris- 
prudence.—ELLERY C. STOWELL. 


NOTES 


Periodical Literature. In the periodical literature for the first 
quarter of 1937 appear the following references to arbitration: 


Foreign: THE ACCOUNTANT STUDENT AND ACCOUNTANTS’ JOUR- 
NAL (London), Vol. 1, new series, No. 110, February, 1937, 
Commercial Arbitration, W. Worthington (p. 307); CAMARA 
ARGENTINA DE COMERCIO (Buenos Aires), January, 1937, Tri- 
bute of the Chamber to the Delegations to the Peace Conference 
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(p. 8); JOURNAL OF COMPARATIVE LEGISLATION AND INTERNA- 
TIONAL LAW (London), 3rd Series, Vol. 19, Pt. 1, February, 1937, 
International Arbitral Tribunals and the Mexican Claims Com- 
mission, Sir John H. Percival (p. 98) ; Scots LAW TIMES (Edin- 
burgh), January 9, 1937, The National System of the American 
Arbitration Association, Floyd B. Odlum (pp. 3-7). 


United States: APARTMENT MANAGEMENT, January, 1937, Arbi- 
tration of Disputes, Louis Goldberg (pp. 11, 24) ; AMERICAN 
ARCHITECT AND ARCHITECTURE, December, 1936, Arbitration in 
Architecture (p. 104) ; AMERICAN SURGICAL TRADE ASSOCIATION 
JOURNAL, Vol. 24, No. 2, February, 1937, Goodwill by Arbitra- 
tion (pp. 27, 46) ; BRITISH WORLD, Vol. 3, No. 1, January, 1937, 
Anglo-American Principles of Arbitration (p. 20-22); Equity, 
March, 1937, Members May Not Sue the Association (p. 12); 
EXPORT TRADE AND SHIPPER, March 15, 1937, Arbitration, The 
Alert Sentinel Guarding Both Goods and Goodwill, Willis H. 
Booth (pp. 6-7); Foop FIELD REPORTER, January 25, 1937, Do 
You Arbitrate? (p. 46) ; FUR TRADE REVIEW, March, 1937, Arbi- 
tration—_The Common Sense Way to Settle Trade Disputes (pp. 
Anglo-American Principles of Arbitration (pp. 20-22) ; EQuITY, 
1937, Litigation Avoided by Arbitration, Charles R. Saul (p. 46) ; 
SCREEN GUILD MAGAZINE, March, 1937, Arbitration in the Thea- 
tre, J. Noble Braden (pp. 12-13, 24) ; THINK, March, 1937, A 
New Focus on Commercial Arbitration (pp. 12, 28); WEEKLY 
BULLETIN OF THE PORT OF NEW ORLEANS, Vol. 13, No. 22, Decem- 
ber 26, 1936, Arbitration Commission Offers Free Services (pp. 
1-2). FRANCES L. VAN SCHAICK. 





THE GENOA JUDGMENT AS TO BOUNDARIES 


This is dated about 117 B. C. and represents the formal judg- 
ment in an arbitration concerning the boundary lines of the 
Genoese and the Viturians. The two sons of Quintus, of the 
clan of Rufus, were the disinterested arbitrators. In this in- 
stance, they reached a decision as to title, directed the bounds 
to be run, and landmarks set up. The tribunal then ordered 
the parties to come to Rome to settle the matter of who should 
pay the taxes and in their presence gave judgment, pursuant 
to a Senate resolution. A bronze tablet near Genoa was found 
setting forth this decision in detail. (From Wigmore’s “ Pano- 
rama of the World’s Legal Systems.”) 








